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DECISION AND ORDER
This proceeding arises under the McNar@idara Service Contract Act of 1965
(“SCA” or “the Act”) as amended, (41 U.S.C. 8§ 3&beq.), the Contract Work Hours and
Safety StandaslAct of 1962 (“CWHSSA”) as amended, (40 U.S.C. § &%x.), and the
regulations issued thereunder at 29 C.F.R. P&fts 4

Procedural Background

On April 26, 2002, the Department of Labor (“DOL” dhé& Agency”) filed a complaint
seeking recoveryfavages and fringe benefits allegedly owed by L&astoration Corporation
and Jeffrey Jones (“Respondents” or “Lawn Restoration”) to certain workers employed pursuant
to a contract for lawn maintenance services performed for the government of the @fistrict
Columbia.



On January 27, 2003, | issued an order granting the Agency’s motion for partial summary
judgment, in which | made various findings of fact and conclusions of law, all of which are
incorporated herein by reference. With regard to my concls®blaw, | determined that: (1) |
have jurisdiction over this case under the SCA and CWHSSA, and those Acts apply to the
subject contract; (2) Jeffrey Jones is a “party responsible” and personally liable for any violations
of applicable statutes and régtions by Lawn Restoration with respect to the subject contract;

(3) Respondents failed to pay some of their employees the minimum prevailing wage rate and
overtime rate; (4) Respondents failed to pay arthef employees who worked on the subject
contract fringe benefits, as required by the contract and the SCA; and (5) Respondents
improperly deducted onrealf hour for two fifteen minute breaks from the daily total of hours
worked by employees performing work under the contract. No findings or candusere

made at that time with respectttee amount of backages and fringe benefits owed by
Respondents to employees covered by the provisions of the subject contract or whether
debarment was required or appropriate under either the SCA, the CWHS®M,.or

A hearing was held in Washington, D.C., between January 28 and February 3, 2003. The
parties were afforded a full opportunity to adduce testimony, offer documentary evidence, submit
oral arguments, and file pesearing briefs. The following exbits were admitted into evidence:
Department of Labor’s ExhibitsDX__ ") 1- 29 and Respondents’ Exhibits (“RX__"J6B.

Posthearing briefs were received from the Agency on April 8, 2003 and from Respondents on
April 29, 2003. A poshearing reply briewas also filed bypOL on May 16, 2003.

|. ISSUES

1. What is he amount of unpaid wages and fringe benefits owed by Respondents to
employeesvho performedservices under the contract resulting from Respondents’
failure to comply with the SCA and CWHSSA?

2. Whether debarment of Respondents is warranted under the SCA, CWHSSA, or both?

3. Whether Respondents are liable for prejudgment interest on unpaid wages due
employees who performed services under the contract?

1. SUMMARY OF THE EVIDENCE

Jeffrey Joness the sole owner and CEO of Lawn Restoration, a company which provides
lawn maintenance services to customers in the Washington, D.C. metropolitan area. In March
2001, Lawn Restoration entered into a contract with the District of Columbia government
whereby it agreed to maintain the grounds of various parks and recreational facilities in D.C. for
an initial period beginning May 31, 2000 and ending March 14, 2001 (the “base year”), which
was later extended from March 14, 2001 through March 14, 2002 (Hogiar one”):

In order to supplement his staff with sufficient workers to perform work required by the
contract, Jones arranged through an agency named “Amigos” to hire 23 Mexican workers

! The contract was later extended for the seconidmpear from March 15, 2002 to March 14, 20D (40).
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brought here under-8B visas (hereinafter “t2B workers”)? He thereafter housed these
workers in one of two locationsa residence in the Anacostia area of Washington, D 226&t
High Street, SE and a second house locatd8Ga Taylor Street, in nearby Bladensburg,
Maryland— and utilized their services in performing work under the D.C. contract.

Contrary to the requirements of the contract which is the subject of this litigation, as well
as various provisions of the SCA, CWHSSA, and applicable regulations, iRiesp® failed to
pay covered workers the prevailing minimum wages and fringe benefits, including health and
welfare benefits and holiday pay, failed to pay them the applicable overtime rate for all hours
worked in excess of forty hours during any one waky failed to pay some employees for all
hours they worked performing services under the contract, and made inappropriate deductions
from certain employees’ compensation. The specific testimony and documentary evidence
establishing these violations isoeinted below.

Jean Wright

Jean Wright testified that she is a Contracting Officer with the District of Columbia’s
Office of Contracting and Procurement and had been working in that position for about two
years at the time of the formal hearifg. 7). Wright further testified that she worked as a
Contracting Specialist with the D.C. Government for over ten years prior to becoming a
Contracting Officer, she has a Masters degree in administration, and she has taken numerous
procurement classesbid.

According to Wright, Respondents wendially awarded the subject contract on March
14, 2000 for a base year beginning May 1, 2000 and ending March 14 J0@teafter, on
March 6, 2001, Respondents were awarded an extension on the dontifaeteriod March 14,
2001 through March 14, 200DX 1; DX 3). The contract called for the provision of lawn
maintenance services in D.C. parks and recreational facillties. Wright testified that she
approved the award of the contract before leavingdoation but was not the individual who
actually signed the contract (Tr. 58). She further testified that it was the ordinary practice of her
office to include a wage determination among the attachments sent out to prospective contractors
along with thanvitations for bids, and that the contractor is given a package of every document
identified as an attachment to the contract when the contractor and Contracting Officer sign the
contract (Tr. 58, 6@, DX 1, DX 2). Wright testified that she had no peralbknowledge of
what procedure was followed with regard to the Lawn Restoration contract (Tr. 62).

The wage determination applicable to the subject contract&942103prescribes a
minimum wage of $9.05 for “Laborer, Grounds Maintenance” workerg;twikithe appropriate
classification of the workers in this case (Tr. #48BDX 2 at 81, 84). The wage determination

2 The Immigration and Nationality Act (“INA”) recludes the use afonimmigrant alien workers to fill particular
jobsin the United Stateanless no qualifiedhmericanworkers are available to fill ttose jobs and filling the jobs

with a nonimmigrant alien suld not adversely affect the wages or working conditions of similarly employed U.S.
workers. Employers wishing to hire nonimmigrant workemsler H2B visasmust go through a labor certification
process for the temporary employment of nonimmigrant aliens in the U.S. in occupations other than agriculture,
logging, or registered nursingsee 8 U.S.C. 88§ 1101(a)(15)(H)(ii)(b) and 1181 C.F.R. Part 655, Subpart A

® This contractermis ecified ina modification that became effectivarch 13, 20010X 1).



further requires payment to these worker$h63 per hour for health and welfare benefits, and
identifies a minimum of ten paid holidayper year that must be compensdi2d 2 at 90).

Ingrid Quiles

Ingrid Quiles testified that she has been working as a Bilingual Compliance Officer with
DOL since May of 2000 and acted as a translatdnigidase, assisting Ron Zylstthe lead
invesigator on the subject contract, with the interviewing of Responder28 Employees (Tr.
65, 703). In particular, she interviewed Isaac Lopez, Luis Campos, Romero Coatzozon, Erasmo
Luis Fernandez, Benito Murillo, and Pedro Chavez (twice) using writtestipns given to her
by Zylstra (Tr. 716, DX 21, 13(c), 15(b), 27)Quiles recorded employees’ answers in Spanish
and gave them an opportunity to read her notes and to correct any inaccuracies prior to signing
the statements (Tr. 72, 78).

Quiles furher testified that she visited the two houses in Anacostia, D.C., and
Bladensburg, Maryland, where the2B employees resided (Tr.-&). She recalled that the
Bladensburg house was regular in size, but could not elaborate on its condition (Tr. 8iad She
visited the house in Anacostia on three occasions (Septemb@82¥hd October 2, 2001) to
conduct the interviews (Tr. &). In her observation, the house was in a “deplorable” condition.
Ibid. From the outside it appeared to be “abandoned” sedde grass was uncut and the door
was broken.Ibid. In the living room, there was “no lighting at all, hardly any furniture, and the
furniture that they had . . . was all brokehbid. Furthermore, she saw a rat while conducting
the interviews.lbid.

On crossexamination, Quiles testified that, to her knowledge, of all the individuals
interviewed in Anacostia and Bladensburg in September and Octobera20@iwo were still
working for Lawn Restoration (Pedro Chavez and Luis Campos) (Tr. 88,0X 21). Most of
the interviewed workers had stopped working for Respondents around the end of July 2001 (Tr.
90-1, DX 21)* Coatzozon continued to live in the Anacostia house after his employment ended
because he did not have enough money to go baclexac(Tr. 89). According to the
workers’ statements, Respondents had been deducting $87.50 every two weeks from their
paychecks for renO(X 21). During the interviews, employees were asked whether their
working hours were more or less the same asdheshreflected in a diary maintained by Pedro
Chavez, but Quiles did not show them the dizyself(Tr. 91-2, DX 27).

At the conclusion of the hearinQuiles translated suspension notices issued by Jeffrey
Jones to Jorge Crudorberto, Pedro Hernaed, and Jaime Lara, stating that Respondents
“prohibited [the workers from taking] 30 minutes of lunch and 15 minutes of rest period” (Tr.
921, RX 35).

Quiles also translated a portion of Respondents’ employee manual which stated that
“participationof the benefits of the company with the . . . exemption of health and welfare
benefits will be available after [the workers] have completed the six months of probationary
period” (Tr. 924 DX 38).

* Carmona, Fernandez, Norberto, and Coatzozon; Benito Vasquez stopped working on 88/01.
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On crossexamination, Quiles acknowledged that Jeffiepess signature does not
appear on the suspension notices issued to the three employees for lunch time violations (Tr.
926, RX 35). She also testified that none of the six or sev2R Workers she interviewed
mentioned being given an employee mantial 92830, DX 21).

Eva Gross

Eva Gross testified that she has worked in her current position as a Wage and Hour
Bilingual Compliance Specialist at the Agency for approximately a year and a half@). 95
During the course of DOL’s investigation img case, she assisted Ron Zylstra in interviewing
Agostin Chavez Carmona and Jorge Luis Cruz Norberto on October 2, 2001 at the Anacostia
house on High Street (Tr. 102X 21). She recorded the workers’ statements and each worker
was given an opportunitty read and correct any inaccuracies in her notes prior to signing them
(Tr. 104). Gross stated that the interviewees were shown the diary of Pedro Chavez during the
interviews and asked whether they worked similar hours (Tr. 109). Chavez was wita dytbt
Gross when they interviewed the2B workers at the house (Tr. 110).

When asked about her impressions of the Anacostia house, Gross testified that the house
appeared abandoned from the outside because the grass was very high (Tr. 106)niigthe d
room she observed a card table and three metal chiiids. She also recalled that the lighting
was very poor, the furniture seemed old, and there was a “bare minimum?” of furnishings in other
parts of the house (Tr. 14¥). Gross also testifigtiat she noticed a hole in the ceilingpid.

| saac Lopez Vasquez®

Vasquez’s employment witbawn Restoration began on April 4, 2001 and continued
through the time he was interviewed by DOL investigators on September 21, 2001 (Tr. 116). He
stated tht he lived in Respondents’ Anacostia house for two or three months and said the house
was originally rented by Jeffrey Jones, who then rented it to Vasquez and 22-@Bevdtkers
(Tr. 11617). Vasquez indicated that the Anacostia house had onlyrtoees and all workers
had to share mattresses which were placed on the floor in the three tbam<£Every two
weeks, according to Vasquez, $87.50 was deducted from eaBwdrker’'s paycheck for rent.

Ibid. When Vasquez moved to the Bladensburgskeowith nine other workers, Respondents
continued to deduct the same amount from his paychHéaod.

Vasquez stated that Respondents’ supervisor picked up him and the other workers every
day between 5:00 and 8:00 a.m. and then drove them to the céinteal bid. Immediately
upon arrival, the workers loaded machinery and tools into the truck. They then drove to a gas
pump to obtain fuel for the equipment and thereafter drove to the first worklsde.
According to Vasquez, starting on July B02, Lawn Restoration stopped paying workers for
the time spent traveling from the central office to the first work site in the morning, as well as for
the time consumed on the return trip to the office in the afternidmeh. Vasquez further stated
thatRespondents did pay for 15 minutes consumed loading and unloading equipment in the
morning and afternoonlbid. Sometime in midluly, however, Respondents started deducting

® At the hearing, Eva Desrosiers, a cezettified interpreter, translated for the record at&mper 21, 2001
statement of Isaac Lopez Vasquez written in Spanish (Tr. 113, DX 15(b)).
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one hour for lunch despite the fact that the workers did not take a full hdunéb. Ibid.
According to Vasquez, Respondents did not require workers to buy uniforms, and there were no
deductions for toolslbid.

Ronald J. Zylstra

During his direct examination, Ronald Zylstra testified that he has been a Compliance
Officer for the Agency’s Wage and Hour Division since 1985 (Tr. 120). Zylstra testified that he
received approximately six weeks of training on interviewing techniques and other aspects of his
job, has a Bachelor’s degree in political science and history, and\haster's degree in public
administration (Tr. 12@21).

According to Zylstra, he first attempted to contact Jeffrey Jones by telephone in early to
mid-September 2001, but was unsuccessful (Tr. 130). He then sent Jones a letter dated
September 28, 200&questing that Jones appear at a compliance review meeting on October 9,
2001 and produce a number of documents (Tr:1,3DX 20). The letter instructed Jones to
complete an enclosed form and fax it to Zylstra together with his most recent payralsr@aor
16869, DX 26). Jones filled out the form and returned it to Zylstra via facsimile on October 5,
2003 as requested. On this form, Jones indicated that Lawn Restoration did not have any
salaried employees and that employees were paid fonarfe lunch break (Tr. 13X 26).
However,Jones initially failed to submit the payroll records and instead faxed a time record for
the most recent pay period (Tr. 170). The letter also instructed Jones to make available at the
October 9th meeting a numbaf documents, including payroll and corresponding time records
for all employees for the past 24 months, and a list of all current employees, with their addresses
and phone numbers (RX 8As of the time of the October 9, 2001 meeting, Jones had satdmitt
some of the documents requested by Zylstra, but not the time Efredt3340; 17173).

Zylstra testified that he repeatedly requested the names and addresses cHBnoorkers,

but Jones never provided the infotina to him at any time durintpe investigation (Tr. 142,

175, 181)° Zylstra did obtain Jonestonsent to interview 2B workers, and eight workers

were subsequently interviewed (Tr. 176). Zylstra never talked to any néh2B workers

during the course of his investigation, etdid mail written “interview” forms to them after he
concluded the investigation when requested by the Agency’s Solicitor’s Office to do so €Tr. 177
78). Zylstra testified he never interviewed any of Respondents’ supervisors (Tr. 180).

Zylstra testiied that during their October 9, 2001 meeting, Jones told him that
Respondents had no other government contracts or any commercial work, which led Zylstra to
conclude that all of Respondents’ work was performed under the subject contract {38, 135
201,204, DX19). He testified that subsequent employee interviews confirmed dones’
statemen(Tr. 136). According to Zylstralones stated that the hourly pay rate of his employees
ranged from $8 and up and he was unaware that the contract requireddeesptmprovide

® On redirect examination, Zylstra testified that he finally received this information from the solicitor’s office after
he relinquished the case to the district @ffior review (Tr. 282). According to the Agency’s PHsiaring Brief,

when Jones providetiis information in November, 2002 in response to discovery requests, Investigator Zylstra
attempted to contact the employees, but was unable to reach them bleegusmne numbers provided were no
longer in service, or the employees had moved or did not respond to the mailing Investigator Zylstra sent.

7 Zylstra’s narrative report does not reflect direct questions regarding commercial or residential custo®@ts3.(Tr
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fringe benefits to the service workers (Tr. 14Zylstra further noted that his review of the
records did not identify any employees who were exempt from the SCA protddiiohd041).

On November 8, 2001, Zylstra called Jonesiaf@rmed him of his findings of
violations and the remedies needed to correct these deficiencies (‘H). 12@istra’s
determinations were based on the workers’ testimony, as welresnorandum dated July 3,
2001 signed by Jones and copied to Mr.dsegh foreman employed by Respondents (Tr. 145,
180, DX18). The memorandum described a new policy, effective July 5, 2001, of paying
employees compensation for 15 minutes of pred posshift activities, and no compensation
for travel time either fronthe yard to the first worksite or from the last worksite back to the yard
(Tr. 145, 150PX 19)2 The memorandum also stated that, if an employee’s equipment were to
shut down or break, that employee’s time would stop running even though the employee was
required to remain at the work site (Tr. 16X 18). According to Zylstra, Jones conceded the
existence of this memorandum and explained that the new policy was meant to deter inefficient
use of time by employees (Tr. 148).

With regard to the rent dadtions reflected in Respondents’ records, Zylstra concluded
that the housing in whichB workers lived was furnished primarily for the benefit of the
employer and thus could not be credited towards wages paid to workers under the dantract.
Zylstra also found that the amount of the monthly rent charged to-2i Wworkers ($175 per
worker) was unreasonable, since Respondents incurred a cost of only $1,100 a month for the
Anacostia house and approximately $850 a month for the Bladensburg yetisespondent
Joneswas recovering well in excess of those amounts based on the rent deductions from the
workers’ paychecks (Tr. 152). With regard to the condition of the two houses, Zylstra testified
that the Anacostia house appeared to be structuralyumal, was sparsely furnished, and did not
have enough mattresses to accommodate the number of workers living there (Tr. 154). The
Bladensburg house was in much better conditidrd.

Zylstra further testified that, when he computed Respondentsipanydaent of wages,
he added the entire o@ur lunch break deductéy Respondents from the time for which the
workers were paid (Tr. 157, 226X 21). He acknowledged, however, that most workers
indicated in their statements that their lunch breaks w&mnally half an houl}X 21).
Furthermore, Chavez’s diary and deposition testimony indicate that his lunch break was usually
30 minutesDX 13, 13(b)). Zylstra further testified that the payroll records reflected deductions
for equipment damage and naéflaneous deductions of $100 per employee (Tr. D335, 6).
Payroll records also revealed that the workers were not paid for Memorial Day and Labor Day
(Tr. 158,DX 5, 6). While Respondents did pay workers for Independence Day, they did so at
the defigentwage of $&er hourand failed to include theequired fringe benefitslbid.

Zylstra indicated that his initial back wage calculations were based on reconstructed
hours because all the workers had indicated that not all work time was reaonddpdid for (Tr.
157, DX21). He reconstructed the hours worked by allBiworkers based primarily on

8 Zylstra testified that, to the best of his recollection, he obtained this memorandum from CASA of Maryland,
Incorporated (Tr.146). After this policy was implemented, a majofitiie employee sigin sheets were changed
to allow employees to cerd a “shogn” time as well as a “sitén” time, but occasionally the old format of sign in
sheet was used (DX 11, 12).



Chavez'’s diary, which reflected an average workday of nine hours (6 a.m. to 3 p.m.) (Tr. 159,
203, 209, 225DX 28,5).° However, he later revised histial calculations at the request of
DOL’s Solicitor's Office to exclude any amounts for the reconstructed time (T+61)60His
calculations were then reviewed by Bill Blevins,lamestigator for the Agency, who found a
number of errors (Tr. 16288). Subsequently, all of Respondents’ time sheets were finally
obtained and an audit was conducted comparing the time sheets with the payroll records (Tr.
162). Zylstra testified that his wage calculations may have included hours for employees who
are rot service employe&%and that he mistakenly calculated back wages for Jaime Lara
Espinoza for several pay periods he did not actually work (Tr. 209, 273). Zylstra also testified
that Jones never made a commitment to make restitution for the back wage® diae workers
(Tr. 158).

On crossexamination, Zylstra acknowledged that he made no attempt at conciliation.
The reason for this, according to Zylstra, was because this case involved foreign workers and
allegations of a “systemic nature” (Tr. 209ylstra also testified that after this case was
assigned to him on August 31, 2001, he called Respondents between two and four times prior to
the October meeting and left messages without receiving any response (&4, F68 16)**

With respect to uncompensated time spent by workers in training, Zylstra testified that he
estimated each worker spent eight hours in training based on two sources: the times recited to
him by the eight workers he interviewEtand Chavez’s diary (Tr. 182, 188, 190, 203DX
28). The workers provided no information to Zylstra regarding the substance of the training, but
he believed the training consisted mainly of videos demonstrating the proper use of equipment
and safety considerations (Tr. 188, 194). He further ated that Chavez and Vasquez testified
in depositions taken prior to the formal hearing that the video demonstration took about two
hours DX 13, 15).

When asked to identify the date upon which Respondents stopped performing work under
the contract, Zlgtra testified that he was not sure. He further testified, however, that, given the
seasonal nature of grass cutting, most of the work was probably finished by the “end of
November, December” (Tr. 220).

® This ninehour period included the off®ur lunch break which Respondents had subtracted and which Zylstra
added back (Tr. 228)%ylstra testified that he deemed Chavez’s diary to be a reliable record of actual work hours
for all H-2B workers because it was a thorough-tigaday record and the workers had indicated that they all started
and ended work at about the same time (Tr-99). For norH-2B employees, Zylstra did not rely on Chavez's

diary and instead made calculations based solely on the hours reflected on the face of the record (Tr. 200; DX 19).
19n particular, Zylstra conceded that he did not ascertain the jobptEsts or positions of Ronique Howard,

Emmy Frenz, and Ruby Wesby (Tr. 208, DX 5 at 1, 11, 26).

" He explained that “conciliation . . . in the wage and hour lexicon is one or two phone calls to the employer to try
to resolve it ... without makg an official finding of fact” (Tr. 209).

2 However, Zylstra’s work log does not reflect any such phone calls (Tr. 166, 279, RX 14).

13 campos testified that he received training along with 20 other workers from 6 a.m. and 1 p.m. on 4/5/01 (Tr. 183,
DX 21). Carmona made no reference to trainitmd. Coatzozon stated that on the first day Respondents

conducted unpaid training at the main office (Tr. 184, DX 21). Fernandez and Norberto made no mention of
training, but referenced Chavez’s diary (whéties mention training) as an accurate reflection of their hours (Tr.

185, DX 21). Benito Vasquez stated that his first two days of work were training and not pafdorinally,

Isaac Vasquez'’s written testimony did not mention training (Tr. D3429).
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On redirect examination, Zylstra testified that,Movember 18, 2001, he discussed his
findings and conclusions with an attorney named Billy Ponds who represented Jones. He further
testified that he later spoke with Jeffrey Jones and John Howard,slo@€ounsel, but was
unable to reach a settlentavith respect to Respondents’ payment of back wages and fringe
benefits owed under the contract on either occasion (T+r8383

John R. Kelly

John Kelly is an Assistant District Director of DOL’s Wage and Hour Division and has
worked in that positia since 1990 (Tr. 291). Kelly previously worked as an Investigator in the
Wage and Hour Division from 1976 to 1990 and has used computers extensively for many years
to produce back wage calculations (Tr. 291

Kelly testified that his job as AssistiaDistrict Director requires that he review and
update computations made by Investigators, and that he conducted such a review of
computations made in this investigation (Tr. 298glly explained that he based his back wage
computation®n Zylstra’s namative report, Respondents’ payroll journal and time records, a July
3, 2001 memorandum, checks issued to the workers, and Pedro ChaveZ'{Hiag93, 295,
DX 5, 6, 912, 13(b)). Some documents were newly obtained and had not been available to
Investgators when they made prior wage and benefits computations (Tr. 296).

Kelly described the methodology he used for calculating the back wages and benefits
owed by Respondents for the period from April 6, 2001 through March 23, 2002 and noted that
Respodents had changed the way they kept records in July 2001 (Tr>31&) testified that he
used Chaveg'diary to calculate the hours worked by Chavez aariyg he ascertained the
number of days and hours worked by other workers based exclusively on &Raggbtime and
attendance records (Tr. 298, 302, 30506, DX 13(b))*° Kelly used a rate of $9.05 as
stipulated in the wage determination, except for those employees whose rates were higher than
the required minimum, and to every day worked by an erspltne added 30 minutes of pay out
of an hour designated by Respondents as an unpaid lunch(break0, 31415,DX 2). Kelly
did not reconstruct the meal breaks taken by Chavez because his diary specified his actual breaks
(Tr. 316).

In order to compnsate workers for the July 2001 change in Respondentsinsppticy,
Kelly multiplied the number of days worked by one hour (Tr.-327DX 18). This one hour
was a “rough estimation” of the average amount of time between the “shop in” and “site in”
times reflected in the time and attendance records (Tr(8474,1). For Chavez, he again used
the actual working time reflected in his diary (Tr. 321).

! He stated that he speaks fluent Spanish, as he had studied it extensively in college and in the Defense Language
Institute, and he uses it almost daily in his work (Tr. 306).

!> He obtained employees’ names from Respondents’ payroll jourddirae and attendance records since some
employees were listed only in the attendance records (Tr. 302; 12X 9

16 Kelly subtracted any breaks of 30 minutes or more (because they “qualify as a bona fide meal period”), but
counted as time worked any bBks under 30 minutes; breaks of more than 15 minutes but less than half an hour
count as breaks (Tr. 317). He also explained that he used the time and attendance report, not the individual time
sheets, but spot checked the daily sigsheets (Tr. 304).
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In calculating unpaid fringe benefits, Kelly used the $1.63 rate specified in the applicable
wage déermination, applying a cap of 80 hours for biweekly pay periods in order not to exceed
the fringe benefit entitlement (Tr. 322X 2). He also calculated overtime payments due
workers, and he crosdecked all calculations (Tr. 348®). For holiday pagalculations, Kelly
used a standard work day of eight hours (Tr. 345).

Next, Kelly summarized the miscellaneous and equipment damage deductions listed in
Respondents’ payroll journal (Tr. 34%).He testified that he added to the unpaid wages all the
miscellaneous deductions reflected in Respondents’ payroll journal, but he was unable to
ascertain their exact nature (Tr. 360, 383Kelly also added onbkalf hour to each day worked
to compensate the workers for the dradf hour improperly deducted byeRpondents for two
fifteen-minute breaks (Tr. 364). For April 6, 2001, he added eight hours and an additional half
an hour, which he acknowledged to be a mistake since the entire workday wasouatg &ng
(6:00 am to 2:00 pm) (Tr. 364, 3A@BX 5). Thus, he conceded that his calculations must be
corrected by subtracting half an hour from the total hours of the fifteen workers identified as
working that day (Tr. 3670, DX 24).

Kelly also testified that he obtained interest rates from the Tre&&partment’'s web
site, which is a standard method for calculating pretrial interest prescribed by the Agency’s “field
operations handbook,” and computed the pretrial interest due on the wages and fringe benefits
which had not been paid by Respondentsh&sir workers (Tr. 3561, 375)*° According to
Kelly, this is the same procedure used by the federal courts in determining the applicable
prejudgment interest rate and by the Internal Revenue Service to assess prejudgment interest on
income tax underpayemts (Tr. 375, 358).

Kelly was unable to explain why, according to his spreadsheet, Claudio Baxin was owed
considerably more than the other workers (Tr. 374,24). He also acknowledged that he
mistakenly credited all the-&B employees who started vikocon April 5, 2001 (including Baxin)
with $713 (Tr. 376¥° Kelly was unable to explain this entry or to identify where he obtained
this data, nor could he find any entry for Baxin in the payroll journal for the period ending April
6, 2001 (Tr. 37576,DX 5). He stated that “[t|he .5 should not be there in Column H, and the
[$]713 should not be in Column M . . . for that date . . . [t]hroughout the spreadsheet” (Tr. 386).
Accordingly, for the pay period ending April 6, 2001, the employer, accordingltg, lactually
owed its workers wages for 7.5 hours not included in the spreasi§hee386).

Kelly testified that he identified employees who were not covered by the contract by
looking at their rates of pay, but that he did not use a specifia doflaunt as demonstrating
that an employee was covered or excluded under the contract (Tr. 389). Instead, “[i]f a, a name
appeared once . . . or twice on the payroll for a large amount of money, [he] did not add them to
the spreadsheet.” (Tr. 376, 318 5).2* When asked how he had determined which employees

7|n calculating deducted amounts, Kelly relied solely orpéngoll journal (Tr. 34345).

18 He further stated that he did not include “cash advances” and “loan repayments” in his calculations because such
payments were effectively cancelled out (Tr. 3834, DX 5).

19 Kelly computed the interest by quarters and took into account any quarterly changes in the interest rates (DX 24).
2 This amount was credited to the same 15 workers that require correction for April 6, 2001 (see above).

% He did irclude in his calculations those individuals who were getting paid more than a minimum hourly rate of
$10.68 (the $9.05 hourly wage plus fringe benefits of $1.63) (Tr. 378).
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were salaried and which were administrative employees, Kelly stated that he simply assumed
that the workers that were paid higher salary were not service employees (T8)3#lly

explained thateceiving a salary, by itself, does not make an employee exempt (Tr. 382). He
further added that being paid for the days not worked or receiving “comp” time are not sufficient
indicators that an employeed., Thomas Fields) is a salaried versus howdyker (Tr. 38681,

DX 11)?? Kelly acknowledged that he was unable to determine whether Emmy Frenz or Arinda
Johnson received a salary or an hourly rate (Tr-®B96°

Marva Ray

Marva Ray, who is Jeffrey Jonesister, testified that she was geat at Lawn
Restoration’s office during Zylstra’s visit in October 2001 (Tr.-885>* According to Ray, she
witnessed part of the conversation between Zylstra and Jones which lasted about 20 to 45
minutes (Tr. 396, 398, 39900). She testified that skaw Jones making copies and organizing
signin and sigrout sheets into stacks (Tr. 397, 40H). According to Ray, Zylstra left the
office for a few minutes to get coffee at a nearkylistore and when he returned Jones had
retrieved the documents Ztiia requested (Tr. 402). Ray testified she heard Jones offer to
Zylstra the payroll records he requested plus theisigimd sigrout sheets (Tr. 3998). She
recalled that Zylstra took only the payroll records and stated that he did not need tleétae s
(Tr. 398). When the meeting was over, Jones walked out of the office with Zylstra to show him
the way back to “wherever he was staying” (Tr. 403).

Judy Thompson

Thompson testified that Jones hired her in April, 2001 at $75 per day to cockforeal
his employees (Tr. 405). She did not know the employees’ names but knew that they were
“Spanish” and, to her knowledge, had just arrived in the country (Tr. 405). On the first day that
she worked for Jones, she prepared meals in the Anacostig houa#er that she cooked at her
house because she felt uncomfortable cooking “in front of all th[o]se guys” (Tr. 405, 407). The
meals she prepared at her home were delivered to the workers (Tr. 407).

2 Kelly explained that the time not worked could have been vacation time (eterréfcord did not say so) (Tr.

380-81). He also added that, while “comp” time and salary are the two tests generally used for determining whether
an employee is exempt (i.e., executive, administrative, or professional), he would also have to lodktiastioé a
particular worker to determine whether he or she was exempt, and he did nihtatantormation with resgct to
Respondents’ employe€¥r. 382).

% He testified that he did not know how to interpret the payroll figures for Emmy Feither(a salary of $12,000

or and hourly wage of $12) and Arinda Johnson (either an $8,000 salary or hourly wage of $8)-9T). 390

% Ray testified that she recalled having stopped by her brother’s office on the way from a physical therapy
appointment ath that she believed she had bills that reflected the date and time of her appointment (Tr. 400).
Although the record was left open after the formal hearing to allow Respondents to submit copies of any documents
which might corroborate Ray’s testimony, simcuments were ever produced. Instead, Respondents submitted on
March 6, 2003 a sworn declaration executed by Ray reflecting that she conducted a thorough search of her records
but could not locate any statement verifying she visited her physical thisraffise on the day Zylstra met with

her brother at Lawn Restoration’s office. The statement further notes that Ray “was mistaken about the date [she]
was treated at the therapist’s office, [but was] not mistaken about . . . being present whentidrcalyls to the

office.” Declaration of Marva Ray at 2.
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Thompson testified that she saw the front rokibichen, and basement of the Anacostia
house and found them to be clean, “decent,” and freshly painted (Fo640%n the first day,
she cooked dinnewhich consisted of fried chicken, rice with gravy, andfsiéd vegetables
for 22 workerqTr. 406. Three workers arrived late, so Thompson and Jones made hamburgers
and gravy for them (Tr. 406).

According to Thompson, she continued to prepare dinners for the workers for about three
and a half weeks (Tr. 407). On two occasions, she also prepasdast and sandwiches for
lunch, which were then delivered to the workers’ job site by Larry Thompson (Tr. 407). Jones
purchased all the food she prepared (Tr. 407).

Larry Thompson

Larry Thompson testified that in 2001 he was employed as a ssgurely Lawn
Restoration and was a salaried employee (Tr. 410, 426). His employment with Lawn Restoration
began in March 1999 and continued through the time of this testimony (Tr. 454). He was paid a
salary of $12.21 per hoand received “comp” time favvertime work (Tr. 454). He also
indicated that his work was seasonal, but testified that he was employed by Lawn Restoration all
year round (Tr. 460). Usually three or four workers were assigned to each supervisor (Tr. 456).
Thompson stated that hepguvised a crew of three people and together with his crew mowed
grass in recreation centers using weed eaters, blowers, and edgers (Tr. 410). He did not
supervise any residential workig. 429).

Thompson further testified that he was one of theetlsiwho picked up 21 2B
workers on April 4, 2001 at the bus station in NoasiteD.C. when they first arrived in the
United States (Tr. 411). Thompson stated he had not expected to find so many workers because
his foreman had told him that there woblkel between 10 and 12 of them (Tr. 412). Once he
delivered them to the Anacostia house, they were issued mattresses and uniforms, and then
Thomas Fields, the foreman, and Jones talked to them (FA3)1Zhompson testified that the
day after the Mexiaaworkers arrived, Jones was looking for a cook, and Thompson suggested
to Jones that he use Judyompson, his sister (Tr. 414).

The dayafter the H2B workers arrivedThompson picked up five workers from the
Anacostia housi a company truck betweénh00 and 9:30 a.m. and took them to the main
office (Tr. 414). According to Thompson, once they arrived at the office, he told Manuel Duarte,
a Guatemalan worker employed by Lawn Restoration alémacted as a translator, that the
workers were free toatide whether or not they wanted to watch a safety and training videotape
(Tr. 414). Thompson explained that these tapes were approximately 1-0namtitds long and
would not benefit HRB workers who would not be using the complicagdipment depicteth
the video (Tr. 4186, 455).

Thompson further stated that the workers were not required to do any work the first day
(Tr. 417). According to Thompson, Jones explained to the workers that they would be issued

% On crossexamination, Thompson testified that she was not paid to appear as a witness (Tr. 408). She also stated
that Jones paid her in cash and that she never received any tyg2 fofrivat he end of the year (Tr. 409).
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their equipment that day or the dayeafTr. 416). The new workers were allowed to use only
weed eaters because they did not have enough experience to operate more complex equipment,
such as the watkehind mowers and “Ziders” (Tr. 417). Later that day Thompson offered to

take the workex home, but they asked him to show them the work sites, which he did after
informing Jones over the radio (Tr. 417). At one site, Thompson observed Manuel Duarte’s
crew and another crew at work (Tr. 456). He testified that he delivered the workerthtsr

residence between 12:30 and 1:00 plmd.

Thompson also testified that the workers began to work on the job sites on Monday, April
9, 2001. Ibid His crew included workers named Williams, Isaac, and Pedro (Tr. 418). He
showed nine workers oto get to Lawn Restoration’s office by bus, but they chose instead to
be picked up by Thompson, Kevin, and Larry Ball (Tr.-209. Thompson used a Lawn
Restoration truck to pick them up around 6:15 a.m. (Tr. 420).

Thompson stated that either Jsre Fields picked him up in the morning between five
and fifteen minutes before six (Tr. 420). Once all the drivers arrived at the office, they would get
the trucks and pick up the workers at the Anacostia house (Tr. 421). Without traffic, it took
aboutfifteen minutes to drive from the house in Anacostia to the main office (Tr. 422). Starting
with the second week, the arrivals of trucks at the main office were staggered (Z6)4 2%
the main office, the supervisors loaded thedér and walkbehind mowers on the truck because
the new workers were insufficiently experiedde operate the equipment (Tr. 422). The
new workers were responsible only for loading their weed eaters, which they did not have to do
in the morning because the weed easé&d blowers were never unloaded from the trucks at
night (Tr. 42223). Each crew received a list of job sites from Fields (Tr. 423). Thompson stated
that it generally took him no more than seven to eight minutes to travel from Lawn Restoration’s
shopf® to the first site in D.C. at around 6:30 a.m. (Tr. 487).

With regard to the sigin procedures employed by Respondents, Thompson explained
that at one time the sign sheet weremade available for everybody to sign, which resulted in
delays and the arkers signing the names of absent workers (Tr. 424). To avoid this, a new
system was implemented whereby each supervisor was responsible for signing his crew in “once
the driver supervisor [was] ready [and] the truck [was] loaded with equipment” (Tr. 425

According to Thompson, under the schedule set up by Fields, he and his crew had small
sites for which they were responsible that took about 30 to 35 minutes each to complete (Tr.
426). As aresult, the crew completed a whole day’s work (six biéés)e lunchtime, and
finished all two wards to which they were assigned in three days in any given week (27.)426
Sometimes a crew member who had nothing to do was called to assist another crew (Tr. 427).
After all the assigned work was done, the'kens spent the remaining time “just sit[ing] around”
or riding around, while Thompson periodically called the other supervisors to see if they needed
assistance (Tr. 428). Thompson testified that neither Jones nor Fields visited the job sites, and

% The following words are used interchangeably to refer to Respondents’ warehouse located in Washington, D.C.:
“warehouse,” “shop,” “offic¢’ and“yard.”

" One of the trucks in which the workers were transported hadibitnches with no seat belts, while two other
trucks had security straps just like seat belts (Tr-3858
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Jonedlid not know about how little time it took the crews to complete their work (Tr. 426, 428,
431).

Thompson further testified that the workers were not allowed to do work for anyone other
than Lawn Restoration during any given workday (Tr. 428). NeJedseaccording to
Thompson, after about three weeks, the workers began getting offers from private residents to
cut their lawns (Tr. 428). Thompson said that Pedro and Isaac accepted two such offers, and he
accepted one such offer himself and negotitttecprice for all three (Tr. 4280). Thompson
further testified that Pedro and Isaac requested permission to use a small “21” mower stored on
his truck, which belonged to the residential workers whom Thompson occasionally drove around
(Tr. 429).

Thonpson also testified that during the first week, his crew took lunch from 12:00 Noon
to 12:30 p.m., but after that the workers would take a lunch break “[ffrom 11 on up . .. until it's
time to go in” (Tr. 43681). He explained that they had so much free tecause they would
finish work almost two days ahead of schedule (Tr. 4BiE.also stated that in 2001 the workers
never had to skip a lunch break due to a large amount of(Wnré34).

According to Thompson, he and the other workers engagethuthorized use of
Respondents’ credit card entrusted to Thompson solely to purchase gas (Tr. 431). He used the
card to buy sodas and other items and, on one occasion, saw Pedro buy two calling cards with the
gas card (Tr. 432). About a month later,ediscovered the excessive charges on the credit
card (Tr. 433).

Thompson further stated that his crew usually completed work assignments around 2:30
or 3 p.m. (Tr. 435). Thompson repeatedly testified that the workers did not have to go to the
shop afér work and were driven straight home from the job site (Tr. 437, 440). He further
testified that the supervisors had to take all the workers who lived in Anacostia to a certain
meeting point in Northeaf.C., where Jones picked them up and took themehaithout going
back to the shop (Tr. 438J. According to Thompson, if Jones was not available, the supervisors
took them straight home (Tr. 437). It was Thompson’s responsibility to take the workers who
lived in the Bladensburg house to that resideice437). Thompson testified that the workers
cleaned their equipment at the last site, unless the equipment had to be washed at the shop (Tr.
437). He stated that when he returned to the shop after dropping off workers in Bladensburg,
there were no otlmevorkers there except for the supervisors (Tr. 438wever, on cross
examination, Thompson contradicted his previous testimony by stating that all employees were
required to return to the warehouse at the end of the day (Tr. 459).

Thompson describeithe procedure for signing oat the end of the dags follows:
[W]hen we met at that one spot, Nrields would . . . point at his watch and |

guess he was letting them know what time they would be signed out. So if it's 4
o'clock, he would sign thenmubat 5 o'clock. So they'll write it down.

%.0n Thompson'’s crew, Cruz was such a workerd.
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Fields [gave] them another hour, which is 5 o'clock.

(Tr. 43740). He furthertestified that storing equipment took about five minutes and involved
driving the two walkbehind mowers and the-ider off the truck and back onto the truck (Tr.
438). According to Thompsortheweed eaters and blowers remained on the truck oversight
he and the other supervisors were ready to go the next mg@imirg39).

Officer Timothy McNamara

McNamara is golice officer who spervisesthe Code Enforcement Division of the
Bladensburg Police Department aadesponsible foenforcing the housing codes within the
town of BladensburgMaryland(Tr. 466). On August 16, 2001, he conducted an investigation of
Resmwndents’ Bladensburg house after a resident of the property reported in late July that the
building was overcrowded (Tr. 468). McNamara was unable to obtain a copy of the rental
license for the property at the time of his inspection (Tr. 467).

McNamaatestified that henspected the housd 4909 Taylor Streetith another
Bladensburg police officer, Corporal Cowling, on August 16, 2001 and concluded that it could
not reasonably accommodate eight people (Tr-AH8 He described the house as a “stway,
single family home, three bedrooms, one bath, living room, dining room, kitchen and basement”
(Tr. 468). The house contained 12 beds (some were located in closets and in the basement), but
most mattresses were placed on the floor and one matiasssn a makeshift twby-four frame
(Tr. 469). The building contained no smoke detectors, and the only toilet in the residence was
not functional at the time of his inspection (Tr. 469).

McNamara testified that he did not take any action againsiviher of the house (such
as citing him for code violations) because he was asked by the tenants through an interpreter to
“hold off on any action . . . [because] they were in fear that they would be evicted or put out on
the street, and that they would leaving that house within a week of [the] inspection anyway, so
we did hold off” (Tr. 470).

On crossexamination, McNamara testified that a house outismoke detectors is not
considered life threatening buiblates applicable housing cod@s. 470). He also testified that
he did not know whether there was a pending application for a rental license for the property at
the time of the inspection (Tr. 471). McNamara testified that when he returned to the residence a
week later at about 4:30 p.m., terkers were gone and the house appeared empty (Tr. 471).

According to McNamara, prior to issuing a rental license, County authorities conduct an
investigation othe housefor which the license is requesteddetermine whether the plumbing
is working whether smoke detectors are installed, and how many people may safely reside in the
residence (Tr. 472). He observed eight people living in the house at the time of his inspection
andtestified that hevas contacted a few days later by a representatitree Mexican Embassy
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and an attorney from CASA of Marylafitand asked to hold off amgnforcemenaction (Tr.
473).

Mary Elizabeth Hulbert

Hulbert testified that she is a manager at Kohler Equipment (“Kohler”) where she has
worked for 23 years (Tr. £J. Her company sells gas powered equipment used in the
landscaping industrylbid. She testified that she knows Jeffrey Jones and that Kohler has been
selling equipment to Lawn Restoration and servicing such equipment for approximately 10
years® (Tr. 476, 478). She further stated that “a couple of years ago, Lawn Restoration became .
.. such an abusive company that my mechanics nicknamed them the destructive crew” (Tr. 478).
According to Hulbert, they continuously brought in equipment with damdigetieg extreme
and “blatant abuse’®(g., equipment had run over curbs at top speed, engines were operated
without oil, etc.) resulting in very costly repairs (Tr. 478). Hulbert testified that she also
observed Lawn Restoration workers operate egeifiwith extreme carelessn&s@r. 480).

According to 30 invoices for the 2001 season reviewed by Hulbert (dating from March
2001 through September 2001), Respondents’ cost of repairs during that year was approximately
$15,000 (Tr. 482, RX 63, 68X 27). Hulbert testified that none of the invoices were for
damage to weed eaters or to blowers (Tr. 495, RX 27). When asked whether repairs for Lawn
Restoration tended to be seasonal, Hulbert stated that they were and stated that, after the grass
cutting seaon, she did not receive similar complaints of damage to the equipment (Tr. 494).
Hulbert testified that Respondents had one employee, Mike, who repaired equipment (Tr. 495).

Ventura Duarte

Ventura Duarte testified that he worked for Lawn Restanati?00las a group
supervisor and personally operated lawn equipment but did not drive a truck (Tr. 502, 504, 505).
In 2001, his group worked on cutting grass in the parks of D.C. (Tr.505).

Duarte testified that he used trucks to commute to Wwathater testified that he relied on
public transportation to commute to work (Tr. 506). He stated that Lawn Restoration never
refused to pay him for the hours that he recorded on his time sheet and said he had no
disagreements with Respondents regardisgay (Tr. 508, 511). Duarte could not recall
whether there was enough work to occupy him throughout a workday during the months of
April, May, and June, but stated that the amount of work “wasn’t that heavy” (FA.508

According to Duarte, sommembers of his crew were from Mexico, and each employee
entered his own starting and ending times on theisigheets (Tr. 507, 509). Duarte testified

29 CASA of Maryland is a community organization that serves the needs of Latin American arichotfggants in
the United States. In particular, it offers legal services in the area of employment &Eghts.
http://www.casademaryland.org/

%0 Specifically, Kohler sold to Respondents:-ifigh riding mowers; Scag (ph.) wallehind mowers (3éhch, 8-
inch- 52-inch); commercial push mowers;-ich mowerspackpack blowers; line trimmers; stick edgers; wheel
edgers; weed eaters; chain saws; and-fdbatwing mower (Tr. 477).

3L For example, unloading a “$5,000 machine” by letting it “jump offthek of a truck” (Tr. 480).

32 His group varied in size from time to time (Tr. 505).
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that the Mexican workers used only hdmeld machines because they did not know how to use

the walkbehind equipment (Tr. 510). He testified that someMerican employees worked in

his group in the D.C. parks, but he could not remember their names (Tr. 513). Duarte continued
to work for Lawn Restoration in 2001 after the grass cutting season endéd Z).

On crossexamination, Duarte testified that he used a vis@kind mower in the D.C.
parks (Tr. 513). He further testified that he was no longer employed by Respondents, that he has
lived in the United States for 12 years, and he holds awailikl permit (Tr. 513).

Manuel Duarte

Manuel Duarte testified that he had worked for Lawn Restoration in 2001, cutting grass
in groups of three or four (Tr. 516). He used Metro and a bus to commute to work, and signed
his own in and out time sheef®&(517). His responsibilities included driving a “48 machine and
a 52” and loading “[a] tractor 62 and 48 machine” on Respondents’ trucks in the morning which
took him about five to ten minutes to do (Tr. 517,209. He stated that he did not drive a
truck (Tr. 521).

Duatrte testified that some members of his group were from Mexico and they operated
blowers and hantield machines used around fences (Tr-58) He testified that in 2001, he
occasionally kept a personal record of his work hoursaasdalways paid for the time he
recorded (Tr. 519). He stated that he took a break around 9:15 for 15 minutes and a lunch break
of 30 minutes later in the day (Tr. 520). He described the amount of work he performed on any
given day in 2001 as “normal” (T52021).

Duarte explained that Fields or Jorge typically gave him a ride from the Lawn
Restoration office to his assigned job site (Tr. 521). He testified that he signed in when he
arrived at the office, not when he reached the job #iie. According to Duarte, he signed out
when he reached the office at the end of the workday but not “[u]ntil everything was at the
warehouse, the trucks, and the cars” (Tr. 521).

On crossexamination, Duarte testified that he cut grass in the D.C. parkalsmtbaded
equipment onto the trucks (Tr. 522). He further testified that about half the time, the Mexican
workers loaded their equipment onto the trucks, and on other occasions they stayed inside the
truck (Tr. 522). He did not always see the Mexiaamkers at the shop in the morning because
he did not always arrive there at the same time they did (Tr. 523). He indicated that some
African-American workers of Respondents who lived in the United States also worked in the
D.C. parks (Tr. 522).

Jeffrey Jones
Jeffrey Jones graduated from Dunbar High School in the District of Coluiairarried
has two childrepand has been the sole owner and President of Lawn Restoration for about eight

years (Tr. 52728). He testified that, wh regard to Rspondents’ entry into the original service
contract with the D.C. government, he personally completed the application for the subject
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contractwithout legal assistance and wgisen no instructionsegarding his obligations under
the contracby theContracting Officerat the time the contractas awarded (Tr. 76d5).

Jones acknowledged that his copy of the 2001 contract contained wage determination No.
94-2103 setting forth an employee classification for “laborer, grounds maintenance,” with a
correspading wage of $9.05 per hour, health and welfare benefit of $1.63 per hour, and a list of
holidays that must be compensated (Tr.-7Z0DX 3). He further acknowledged that the
contract also stated that employees may not be required to purchase urisoichscost would
reduce their rate below the required minimum (Tr.-721DX 3). Jones testified, however, that
he did not read the contract in its entirety at the time it was awarded, and that he first read the
part of the contract pertaining to wagexl benefits after Zylstra contacted him (Tr. 772, 875).

Prior to the arrival of the 2B workers, Jones had 15 to 18 ground maintenance workers
which was a sufficient number to perform most of the work on the D.C. contract (¥36535
Jones statetthat, prior to obtaining this contract, his company performed only residential work
(Tr. 536). Once Jones obtained the D.C. contract, he appliedd8rwhbrkers through a
company named “Amigos,” with which he had prior dealings in 2000 (Tr. 536). t#&dlyni
requested 22 workers, but testified that he changed his request to a lower number at the end of
March because he was unable to secure sufficient housing for the workers (Tr. 537).

Jones further testified that on April 4, 2001, 2PBlworkersarrived in Washington and
were picked up at the bus station by Jones, Larry Thompson, and Fields, who drove them to the
Anacostia house (Tr. 5483). According to Jones, with the exception of two workers, H28H
employees did not begin working untiktifiollowing Monday (Tr. 5552). He testified that on
Thursday, April 5, the workers reported to the office for “processing” between 8:30 and 9:00
a.m. (Tr. 549). The workers filled out employment applicatiofsfdrms, and tax forms, and
were issuedniforms (Tr. 54546, 548). According to Jones, processing took approximately one
and onehalf to two and ondalf hours, and the workers were ready to leave around 11:00 or
11:30 a.m., at which time they “should have betearisported to the Anacostia lseubylLarry
Thompson and other drivef$r. 55051). Jones testified that he did not conduct any training
that day, nor did he direct any of his employees to do so (Tr. 546). He added that Lawn
Restoration had a seveto tenminute long video in Spanisin weed eaters, but he did not
know whether the F2B workers watched it that day (Tr. 548, RX 26). He further testified
that, contrary to Chavezteposition testimony, Respondents do not have any safety videos that
are two hours long (Tr. 580). Janstated that the-BB workers received ethe-job training
and were paid for it (Tr. 7286). He also stated that only a few of his employees received
training at Kohler on the proper use of theiBéh Scag walkbehinds and Ziders used on
commercial poperties (Tr. 53B5).

According to Jones, the hours recorded in Respondents’ records for Friday, April 6 were
not compensated because theBlworkers did no work that day and were only issued
equipment (Tr. 8222, 845, RX 42DX 5). Of the H2B workers, only Bertin Morales Herrera
and Jose Manuel Sanchez Gutierrez were assigned to work on April 6 because they had indicated
they knew how to use the weed eatdisd.
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Jones testified that he encountered disciplinary problems in the course of weitking
the H2B workers (Tr. 554). In particular, according to Jones, some of them abused alcohol,
acted in a disorderly fashion, and punched holes in the wall in the Anacostia house prompting
Mark Calligan to complain to Jones (Tr. 558). He stated thahey also ignored his
instructions to take a lunch break at a standard time from 12:00 Noon to 12:30 p.m. (¥. 555).
On June 11, 2001, Jones imposed a thmesuspension on ten workers who refused to board
the truck in the morning until their comptés about unpaid hours were resolved (Tr. 562).
Jones further testified that he asked the workers to give him a few days to look into their
complaint, but they refused to do so (Tr. 563). Following the suspedsioes accommodated
their requests fongra work time to make up for the missed days (Tr. 564).

He further testified that the only néh2B employees that worked on the subject contract
were AfricanrAmerican and Guatemalan supervisors (Tr.-225 All the other norH-2B
workers, accordingp Jones, worked exclusively on residential projects and were never assigned
to work on the D.C. service contract (Tr. 729). Similarly, he testified that, as long as
Respondents were receiving funds from the D.C. government for the service cdmree2p
workers did not perform any residential work (Tr. 72B)id. He stated that the only time 2B
workers were assigned to do residential work was “at the end of the [government] contract.”
Ibid. At that time, according to Jones, the2B workerswere assigned to remove two trees on a
residential property at “14th and East Capitdbid.

Jones further acknowledged that Respondents’ time and attendance records did not
differentiate in any way between residential and contract work performechjpipyees, such as
by identifying the workers or hours devoted to each type of work (T¥79Y.7 He testified that
he spent only fifty percent of his time at the warehouse, played no role in assigning workers to
different crews, was natlwayspresent athe warehouse when supervisors made such
assignments, and did not know ifygoarticularemployee stayed with the same crew every day
(Tr. 779). Jones also testified that the only document reflecting residential work performed by
Respondents was a “resittial sheet of properties>and that he could not present any invoices
for such work (Tr. 780, 880). According to Jones, Respondents had approximately 53 employees
in 2001, a total of four or five residential crews, and six to eight crews working snltjext
contract (Tr. 878). Jones also stated that, although he played no role in assigning employees to
particular crews, he was involved in deciding which employees performed residential work and
which performed work under the D.C. contract (Tr. 878)nes stated that in 2002, he had about

% In April, 2001,Jones issued a three day suspension to several employees (Jorge Luis Cruz Norberto, Pedro
Hernandez, Reboltada Hernandez, and Jaime Espifimztaking a lunch break at about 1:30 instead of the

required time of 12:00 Noon., followed by a 15 minute afternoon break, which, according to Jones, resulted in an
additional expense of calling in another crew (Tr.-558, RX 35). Only one worker accepted sasysion, while

two others quit (Tr. 561, RX 37).

% pedro Chavez, Rosando Gutierrez, Rosalino Toga, Jose Gutierrez, Isaac Vasquez, Bertin Herrera, Gaudencio
Baxin, Luis Aguilera, Manuel Mendoza, and Ibraham Zakid.

% Jones testified that this documeiided residential workers into groups A through G, most consisting of two
workers (Tr. 780, 8780). A “Revised Document Production Response” forwarded to a DOL attorney by Jones’
trial counsel on December 24, 2002 includes a typed document captio@ddR26idential Cut List” which reflects
various D.C. addresses grouped by “Team A” through “Team G” (RX 76 at7)69The list does not identify the
numbers or names of employees assigned to each “Team,” but Jones testified the number of workers varied
“between two and four guys” (Tr. 880). Jones did not describe during his testimony when, by whom, or for what
purpose the document was created.
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25-30 residential clients, a decrease of between seven and ten from what he had in 2001 (Tr.
529-30).

According to Jones, Respondents began working on the subject contract in April 2001
(Tr. 535). Jones testifiethat during the summer of 2001, Respondents’ business increasingly
slowed down due to a decrease in grass growth caused by a combination of the heat in July, a
drought>® and the lack of a sprinkler system on the D.C. properties (Tf78)0Jones stale
that in June 2001, Darnell Thompson, the Chief of Facilities Maintenance for D.C. Parks and
Recreation, informed Jones that he was “reducing [the number of] cuts . . . by about five or six”
(Tr. 57071). Jones explained that during the years with a alemmount of precipitation,
Respondents continued to cut grass until October or November (Tr'5@d)wever, according
to Jones, by reducing the number of cuts, Thompson shortened the season for Lawn Restoration
and “took away any chance of cutting invidanber [or] October” (Tr. 57%2). He further
testified that by July 2001, the heavy duty equipment could no longer be used because the grass
was very dry (Tr. 5713 Accordingly, the workers were using only wdlkhind mowers and
weed eaters, and no lger had to load the other equipment on the trucks every morning or wash
down equipment at the end of the day (Tr.-F32. Jones testified that he was forced to lay off
almost fifty percent of his workers (about 10) effective July 29, 2001, and the negriane or
six H-2B workers on October 22, 2001, although onr2BHworker, Rosando Gutierrez,
continued to work until November (Tr. 588571, RX 39, 40).

Jones testified that on September 13, 2001, he was informed by the D.C. officials that the
govanment was ending the funding of his contract (Tr. 576, RX 63). According to Jones, after
the government’s funding ceased, Lawn Restoration no longer worked for the D.C. government,
and the remaining 2B workers performed only residential work (Tr. 578 579)*° He
further testified that Respondents’ records showed the last day of work performed on the subject
contract was September 13, 2001, as evidenced by the last invoice submitted to the D.C.
government (Tr. 876RX 63). However, Jones acknowledfjthat Respondents “could have
submitted one or two or more [invoices] after . . . the 9/13 invoice date . . . . We probably were
still cutting ... So until we finished our cycle, | wouldn’t send an invoice in” (T78)2 He
further acknowledgedat Respondents submitted an invoice dated September 21, 2001 to the
D.C. government (Tr. 72374, DX31)*° After being shown this invoice, Jones concluded that
Respondents stopped working on the subject contract around the second or third week of
Septembr, but testified he could not remember when they submitted the last invoice to the D.C.
government (Tr. 774).

3 According to Jones, there was an official “water alert” in the DC area in 2001 (Tr. 570).

37In fact, the shject contract for 2001 contains the following “anticipated schedule” of grass cutting: Aqults,

May - 3 cuts, June 3 cuts, July 3 cuts, August through Octobe2 cuts per month (DX 1).

3 Jones explained that wallehind mowers and-Zders wee transported in a landscape trailer that was hitched to
the truck (Tr. 642, RX 60). After May, however, Respondents used only one or two of those (Tr. 643).

%9 Jones testified that the workers cut down and disposed of two trees at 1407 East Caglii@rS&@6, DX 13).
According to Jones, this project could have been completed in a short time, but he instructed Fields to “stretch]...]
time” to at least a week “for the guys to get some ... money” (Tr. 579).

“0 Jones acknowledged that Responderagtall journal accurately reflected the names and pay rates of
Respondents’ employees for the pay period ending 9/22/01 and throughout the remainder of the record (up to the
pay period ending 3/30/02) (Tr. 8820, DX 6).
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The subject contract was extended for the 2002 option year, and Respondents continued
to work in D.C. parks from April 2002 to September 2002 873,DX 40). The contract for the
20022003 option year had a term of March 15, 2002 through March 14, 2003 and provided that
the contractor had to maintain the following anticipated schedules of grass cutting:4Aquiis,

May - 4 cuts, Juneb5 cuts, July 5 cuts, August through Octobed cuts per monti)(X 40).
According to Joneghe D.C. government did not start payment on the supplemental contract for
the option year 2002 until miélpril, 2002 (Tr. 74748). Jones testified that in 2008s

employees were allowed to take only one thimiyiute break for lunch (Tr. 900).

With regard to the housing provided by Respondents to 1BB Workers Jones testified
that Mark Calligan, a real estate agent, was unable to find threleddreomhomes he
requested and, instead, obtained only two homes: one in Anacostia and another in Capitol
Heights, Maryland (Tr. 537}. According to Jones, he later had to withdraw the contract for the
Capitol Heights house because its basement was flooded thuee days of rain in March (Tr.
537-38). Instead, he found a house in Bladensburg and entered into a contract for that house on
March 28 or 29 (Tr. 538). He testified that he then contacted Amigos to reduce his request to 10
or 12 workers and this agdjtment was approved by Amigo’s employee Anita Cruz (Tr. 538).

Jones further testified that when the 22PBi workers arrived from Mexico on April 4,
2001, they were all taken to the Anacostia hqiise54243). Jones stated that he and Fields
told the workers, using Fernando Roman as an interpreter, that they could not all stay in that
house because it would overcrowded (Tr.-B43 He testified that he offered to move them
temporarily into a hotel “or something of that nature,” but explained thatutdabe more
expensive for them if he did (Tr. 544). Jones testified that all the workers agreed to stay in the
houseon High Streeaind did not want to go back to Mexico (Tr. 544). Jones stated that he then
gave money to Fields, who used it to purctase for the workers at McDonald's (Tr. 545).
Jonegdescribedhe Anacostia house aging‘“in pretty good shape” (Tr. 539He further
testified that [i]t . . . has four bedrooms upstairs, a large front room, a large dining room, back
porch closed inkitchen, the basement [with a bedroom],” and two bathrodhid.

On May 5, 2001, according to Jones, he moved HH28 workers to the Bladensburg
house which had been previously inspected by HUD (Tr. 540, 553). flothestestified that
thenineH-2B workers lived in that house during August 2001 (Tr.-828864, DX5)** He
describedhehouseon Taylor Street as havirgjarge frontroomand dining room, five
bedrooms, a kitchen, and one bathroom (Tr-520RX 61).

Jonegdestified thathere were about eiglt-2B workers remaining in the Anacostia
house after thetherworkers weranoved to the Bladensburg house in May 2@0H he stated
that several of the 2B workers hadoluntarily left his employy that time(Tr. 553).
According toJonesFernando Roman askatione point whether he could mawéo a house of
his own,to whichJones had no objections, @anes told hinthat no transportation would be

“1 Jones also stated that he ladagreement with Jerry Hudley to rent Hudley’s apartments for-2@ Workers,
but Hudley never provided such housing (Tr. 698).

“2 Jones identified the nine-BB workers aedro Chavez, Alberto Campos Aguilera, Rosando Gutierrez, Juan
Morteo, Isaac Vequez, Claudio Veraletta, Benito Vasquez, Mahbehdoza. Ibid. Jones acknowledged that this
list is partially inconsistent with his deposition statement with respect to two workers (Tr. 866, DX 32).
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providedif he did(Tr. 70001). Jones believddoman andheother H2B workersdecided not
to movefrom the Anacostia and Bladensburg housssause they enjoyed free daily
transportatiorto and from workandbecausehe rent elsewhere would have been higher (Tr.
701).

Jonedlisagreed wittOfficer McNamara'’s testimonthat the housappeared empty in
late Auguststating thasix or seven workers were still living in the Bladensburg house in
August, andheycontinued to live there until late October 2001 (Tr. 672). alde testifiedhat
he applied for a rental housing licenséMay 2001, and obtained it in November (Tr. 60X
25 at 08861 According to Jonesyhen he rented éhhouse on Taylor Strett the workers in
May 2001, it hadvorking smoke detectors and plumbing and did not need any repairs (Tr. 675).
Jones also stadl thatwhen the workers notified him about the toilet being broken, he gave
money to Larry Thomson who repaired it the next day (Tr-83)5 No other complaints
regarding the housgere made, according to Jones, and he believed that the workers were ver
pleased with theaccommodation§lr. 676).

Jones testifiethat he purchased the Bladensburg house in order to provide housing to the
H-2B workers (Tr. 699). He confirmed the Agency’s estimate of the mortgage on the
Bladensburg house (approximat&y50 a month), but added that Respondents paid a total of
$1,394.95 for the utiliti€d and $1,625.88 in property taxes (Tr. 684, 696, RX 71, 56).

Jones further testified that, for the Anacostia house, Respondents paid $1,100 a month in
rent, $1,10®2 total for utilities, and $500 for a security deposit that was forfeited (T+9884
RX 30, RX 31). Jones identified a photograph allegedly showing damage to the house caused by
the H2B workers (RX 61§ He also testified that he “closed the Ana@stuse down” in July
2001 at which time he discovered “we were missing a lot of stuff” (Tr. 640).

With regard to wages paid to employees, Jones testified that he never intentionally
underpaid his workers in 2001 (Tr. 768). He added that he neveceived complaints from
the Mexican Embassy, CASA of Maryland, or the Agency until after the contract had ended,
which made it impossible for him to correct the violations (Tr. 763). Jones testified that he set
the hourly wage for his 2B employees in 2Ll based on an advertisement in the Washington
Post and a conversation he had with Bill Winfield, President of Amigos (T+0Z0RX 24).
According to Jones

| had read in the Washington Post an ad for other F2B employees to come to the
Washingbn area for $7.24. So | spoke to Bob Winfield and | asked, why am | paying

9.05 and others are paying 7.24? He in turn said a reasonable rate is 7.24 in your area. |
wouldn't pay these guys $7.24. | would pay them around $8. So that's where | got that
$8 from.

“*3He added that Prince George’s County never insgeh&house (Tr. 675).

*4 This figure includes water charges for the period from May 16, 2001 through January 3, 2002 and electric charges
for the period from May 15, 2001 through November 12, 2001 (RXBOL's estimate was $100/month (Tr. 677,

RX 11).

> The picture shows a thermostat that was allegedly carelessly removed from its proper location by the workers (Tr.
695, RX 61)
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Ibid.* He also testified that he first learned the minimum viag2001was $9.05 per hour

when Ron Zylstra visited his office, asthtedthat the Chief of the Facilities Maintenance Office
for the D.C. Parks and Recreation Department wasewhen the contract had been awarded
that he was paying his workers $8.00 an hour and never objected to it (Tt Z@®)edurther
testifiedthat he was in compliance with the terms of a 2002 service cowitadhe D.C.
governmentind was payingis workers a minimum wage of $10.19, $2.02 in health and welfare
benefits, overtime, and holiday pay (Tr. 708).

With respect to overtime compensatidanes testified that his employees were paid for
overtime at a higher rate only if they worked ménan 80 hours in two weeks (Tr. 80%)He
further testified that he believed Payktaitomatically paid his employees holiday pay, but
never verified that this was done (Tr. 789).

Joness testimony then turned to the July 3, 2001 memorandum whichmeftbr
Respondents’ workers thdteginning July 5, 20Q1hey were required to sign dailyat 6:00
a.m.at which time the clock would run for only 15 minutes (until 6:15 a.m.) while equipment
was loaded on the trucks and would not resume runningthettewsactuallyreached their
assigned work site®K 18). Jones testified that he neither drafted nor signed the memorandum,
and statedhathe never directed any of his staff to prepare or circulate the memoramdhis
behalf(Tr. 58283). In fact, acording to Jones, he never saw it before the complaint was filed
by DOL in this case (Tr. 584§. Jones further stated that the format of the memorandum is
inconsistent with the format he used for company memoranda (FBG& 18)>° Jones
acknowledgedhowever, that Zylstra discussed the July 3, 2001 memorandum with him over the
phone in November, but stated that he never showed it to him (Tr. B84urther
acknowledged that while DOL’s search of his computedanuary 2008id not uncover the
Juy 3, 2001 memorandum, tad a practice at the start of a new year of delelooyments
from the prior yeafrom his compute(Tr. 869).

Jones denied théime and attendanaecords for July 200fefleceda change in
Respondentssigrtin policy as deged by the Agency (Tr. 758X 50). However, a change is
clearly apparent on thegnin sheetslatedfrom July 18, 200Xorwardin thatthey contairtwo
columns (“shop in” and “site in”) which were n@flectedon earliersignin sheetgRX 50).

Jores testified that he did not know whatgeévo columns represented because Thomas Fields,
his foreman, changed the sign in skedtile Jones was on vacation and later tofd that the

¢ Jones added that in a letter dated September 26, 2001, Anita Cruz of Amigos stated that the minimum wage for
the upcoming @02 season was $7.24 (Tr. 708). The letter from Cruz actually stated that the prevailing wage in

the area was being reduced “from $9.05 [for 2001] to $7.24 [for 2002]" (RX 24).

7 Jones did not state when his conversation with Winfield occurred archgaaxplanation regarding where or

how he came up with the figure of $9.05 during their conversation in light of the fact that he purportedly did not
learn that the minimum contract wage was $9.05 per hour until Ron Zylstra visited his office in Og@iber 2

“8 Thus, an employee who worked 45 hours in week one of the pay period and 30 hours in week two, would not
receive overtime paylbid.

49 Although it does not contain Jones’ signature, the text of the memorandum is followed by a typed name and title,
i.e., “J. Jones LRS Pres” (DX 18).

0 According to Joneshe memorandum stated “memo” in block letters and did not contain his signature or the
company’s letterhead, while his memoranda were always typed, signed, and contained a letterhead with Lawn
Restaation’s name, address, and phone numbad.
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workers had requested this change (Tr. 760). However, 3ohssqantly testified that the

“site in” time indicated when the workers were scheduled by the supervisors to report to work
(the times were staggered), while the “shop in” time was used for workers who arrived at the
shop on the 6:00 a.m. truck from their horegen though they were not scheduled to start work
until later (Tr. 76662, 86263). He confirmed that Respondents’ workers were not paid for the

time between the “shop in” time and the “site in” time noted in the company’s time sheets (Tr.
862, RX 50).

With regard tovariousdeductions made from employees’ paychecks, Jones tesified
all the workers agreed to the terms of the loan repayment and rental deductions made from their
paychecks, and also agreed to Respondents’ housing and transportatigeraents (Tr. 626
35). Jonesestifiedthathe authorizedleductions of $100 made from paychecks of the
employees laid off in July 2001 after they refused to produce Social Security nusitEss,
Respondents could, according to Jones, be fined $&tebyternal Revenue Servieamd $25 by
Paychex! for every employee whosocial Security numbewas not provided (Tr. 619, 622,
RX 28, 29)>? Hewas unable to explain with certainty several deductions reflected in the records
under themiscellaneousolumr® (Tr. 84647, 85355, DX 5). Jonesdeducted amounts from
employees’ paychecks for equipment damadough heacknowledged that equipment
damage constituted an expense that significantly reduced his profit for tax purposes-([®, 614
8568, RX 27)°*

With respect to breaks, Jones testified that workers were supposed to take one lunch
break from 12:00 Noon to 12:30 p.m. and two additional breaksorning break from 10:00 to
10:15 a.m.and an afternoon break from 2:00 to 2:15 p.m. He testifmsever, that workers
had the option of combining the morning and afternoon breaks with their lunch break (Tr. 593).
Jones acknowledged that it was Lawn Restoration’s policy in 2001 to deduct one hour per day
for a onehalf hour lunchbreakand two sepata 15 minute breaks (Tr. 85H.

Jones testified that the only time Chavez complained to him about uncompensated and
unrecorded work hours was on June 11, 2001 (Tr686&71). Jones stated that he investigated
the complaint and subsequently adjustédezs time and attendance records (Tr. 668
compensate the workers who complained on June 11, 2001 about the unpaid hours, Jones wrote
them checks from Lawn Restoration’s general account (TF7&@7&®X 41).

Jones testified that Lawn Restoratfmovided its employee with free uniforms consisting
of shirts, Fshirts, pants, gloves, safety goggles, and earplugs (Tr. 546, 548, RH&8).

*1 paychex is a private firm retained by Respondents’ to handle the company’s payroll function.

*2 Jones testified he believed that alPB workers had Social Security numbers because he filled out their
appications and had Larry Thompson drive them to the Social Security Administration so they could be filed (Tr.
620-21).

>3 Jones thought a $99 miscellaneous deduction with respect to Berganza might be related to a cell phone, and
testified that two other racellaneous deductions (one for $250 and another for $150 for Kevin Jones and Larry
Thompson respectively) were probably for equipment damage. Jones further testified that miscellaneous deductions
of $275 and $175 noted in the payroll records impropedgdptured” rent deductions and loan repayments
mistakenly credited to the workers by Ms. Benham, his Office Manager (Tr. 758, DX 5).

**He noted the names of the individuals responsible for the damage on Kohler’s invoices, and then deducted “half,
no laborcost, just a percentage,” rather than the full amolbitl.
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explained that even though many mor&Blworkers arrived from Mexico than he had

anticipated, he had enough fomims for all 23 workers because he purchased them when he was
expecting to emplothat many workers (Tr. 803)According to Jones,dzauseseveral of theH-

2B workers did not have adequate shwblen they arrived in Washingtpbawn Restoration
providedthe majority of them with boots at no charge (Tr. 54B)nes also testified that, in

addition to uniforms, his sisters purchased pants, shirts and jackets fe2B&vbtkers, in part

with their own money (Tr. 6386). Jonedestified thatbecause manof the workers had

limited funds, Respondenédsoadvanced $50 and $100 in cash to all but two workers on the day
they were processed (Tr. 552). He stated that the Anacostia house was furnished entirely by
Lawn Restoration, and that Respondents puezha8 beds with mattresses (in addition to the 4

or 5 beds acquired previously), half a dozen tables, four or five “sleep queen sofas,” curtains, 36
chairs, and a dozen fans (the house was not air conditioned) (Y3868 62)>° Jones

testified that Repondents also purchased bedding and toiletries for every worker (Tr. 637).

Jones next described various expenses incurred by Respondents relating to the
Bladensburg house and the Anacostia house, incluld@igstallation of new locks ($470.50),
circuit breakers, smoke detectors, and fire extinguishers ($6@Qurchase of a new
refrigerator and stov& ($2,220.29) and wall rails ($95@nd the cost gpainting ($435.77) (Tr.
70915, RX 33)>’ He also enumerated expenses incurred to provide fookiweoe, bedding,
clothing, and cleaning supplies for the2B workers, whicthe calculated at $833.45 (Tr. 715
21, RX 34)*® Jones testified that Respondents also spent $7,995.90 on furniture for the houses,
but acknowledged that he did not have any reségsupport those purchases (Tr. 722, 832, RX
34).

Jones testified that the-BB workers were transported by Respondents to and from work
every day throughout the entire 2001 season, even though he initially planned to offer only two
weeks of fregransportation (Tr. 5687). He testified that every day Respondents sent at least
four trucks to pick up the 2B workers, and that some drivers were given “comp” time for the
trip from the warehouse to the workers’ homes (Tr. 700). He further steaitea tounetrip by
bus to the warehouse from the Bladensburg house costs $2.50, dripdiran the Anacostia
house to the warehouse cost $2.65, and both trips took about 20 minutes {@8).567
According to Jones, neid-2B workers, with the exceptiasf Larry Thompson, did not get free
transportation (Tr. 701). He testified that the workers were not required to report to the
warehouse either before or after work, and were free to use public transportation to go directly to
their first work sites inlte morning and straight to their homes after work in the afternoon (Tr.
566). According to Jones, the only reason they passed through the warehouse before and after
work was to get a free ride home from Respondents (Tr.%867).

% Jones stated that he and Fields helped workers assemble the beds, but the workers apparently chose to put the
mattresses on the floor (Tr. 638). He added that the photograph of Benitsqteez having a meal while sitting

on his mattress on the floor was misleading because the Anacostia house had twiod @bBes on the back

porch (Tr. 699700, DX 15C).

% The eceipt for these items is dated September 24, 2001 (RX 33).

" Respondets presented receipts and checks for all amounts, except for the $950(fepaitd, RX 33).

%8 |n addition, Jones stated that Respondents paid $75.04 for water and toilet paper for all employees (Tr. 722).
%9 Jones stated that only during the first tmeeks the workers had additional reasons to report to the warehouse,
i.e., to familiarize themselves with the supervisors and also the location of the work sites (Tr. 567).
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Jones testified thaisfirst contact wittRonZylstra was in September 2001 when he
received a letter requesting payroll and tieords for the last pay period and asking him to fill
out a business data form (Tr. 587, RX 8). Jones stated that he submitted time rectirels and
completed fornf® and later made available to Zylstra all the documents requested during an
October 28, 2001 meeting (Tr. 588, 594, RX 9, 26j* According to Jones, Zylstra never
discussed with him at that meeting anything about employer’s right®ming into
compliance” (Tr. 595).

Jones testified that Zylstra was interested only in Respondents’ payroll journal, and Jones
volunteered to make copies for him (Tr. 597). He further testified that Zylstra showed no interest
in the other documents had preparedvhich led Jones to believe that he had already prejudged
the case and was not being thorough or objective (Tr0838 In particular, Jones felt that
Zylstra should have inquired about the #$2B employees (Tr. 602). When Zylstra was
leaving, Jones drove with him for some time to show him the waytbduk hote(Tr. 601).

Jones testified that he had never been investigated by the Department of Labor's Wage and Hour
Division prior to this case (Tr. 601).

According to Jones, apptimnately one month after the October meeting, Zylstra called to
inform him that his investigation uncovered several violations. Jones stated that Zylstra
determined the total amount of unpaid wages and fringe benefits due from Respondents to its
employeesvas $107,000 and he asked whether Jones intended to pay this amount-0f). 603
Jones testified that he disputed the amount and asked why calculations were made without first
obtaining the relevant documentation from Jones (Tr. 604). He also statée tsked Zylstra
to postpone any action against him so that he could performauskif which Zylstra agreed to
do (Tr. 604).

Jones testified that he was subsequently informed that contract funds had been withheld
by DOL (Tr. 605,RX 17)% Thereafter, Zylstra called Jones to inquire about the findings of
Joness selfaudit, and Jones responded that the amount he came up with was significantly lower
(Tr. 605). When Zylstra informed Jones that one of his employees kept a diary, Jones objected
that it was not a reliable indication of the hours worked by more than forty other people (Tr.
606). When asked whether Jones intended to make payment on the wage and benefits
underpayments, Jones referred Zylstra to Billy Ponds, his attorney at th@tir6eq).

Subsequently, Ponds sent a letter to the Agency dated November 26, 2001 indicatisg Jones’
objections to DOL’s calculations and his willingness to settle the matteadnatrding to Jones,
the Agency never responded to Ponds’ letter (Tr-@Q&RX 18). Jones testified thatluring a

% Jones acknowledged that he indicated on the business form he had 10 employess38 minutes for lunch
breaks, and did not give any answer to the question that asked about his method of time keepin@2TDX%91

26).

®1 Jones testified that he provided a list of names, addresses, Social Security numbers, and telephoraf thenbers
nine employees, incorrectly described by Jones a2Blmployees,” to Ron Zylstra around November 2001 and to
Ms. Beason on April 12, 2002 (Tr. 723, RX 13). The employees named on the list are identified elsewhere in the
record as noti-2B workes. Jones also testified that he did not remember providing Zylstra with the information
substantiating corrections Zylstra made on the business data form during their meeting (Tr. 592, RX 10).

%2 |t was also copied to Billy Ponds, Jones’ attorney atithe. | bid.
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subsequent telephone conversation, Zylstra stated that he was unable to contact Ponds and that
the case would proceed if Jones did not pay the amount requested (Ff. 607).

Jones also testified that he had a timgewith Ms. Beason, DOL'’s attorney, and Mr.
Howard, his new attorney, in 2002 (Tr. 609). According to Jones, Ms. Beason said “[w]e're not
here to negotiate,” stated that a debarment action was pending, and did not offer him any
opportunity to come intoompliance by paying the amount due (Tr. 611). He further testified
that he felt the case was already decided based primarily on statements of disgruntled employees
who were laid off in July (Tr. 611). Jones stated that he was willing to pay an ameuht du
accurately calculated, but he felt that this had not been done b&fauseever asked for the
same amount twice and “[came] up with from 107,000, Ron Zylstra’s figure, to 90,000,

Ms. Gather out in Baltimore . . . to 130,000 on whatever figures thaeeeived, and now today
it's at 160 some thousand” (Tr. 613, 62425). He further testified that the Agency is holding
about $89,000 of the contract money without advising him whether it is accruing interest (Tr.
614).

Jones took exception with thack wage and benefitsalculations prepared by Kelly
(DX 24). Reviewing Kelly’s summary and a copy of Respondents’ payroll records forR2RO01 (
5), he testified that the following employees should not have been included in the Agency’s
calculations besuse they were either supervisors or did not worker on the contract‘at all:

Employee Job Title Salaried Worked on the
Service Contract
Thomas Fields Supervisor Yes (minimum No
$22,000)

Emmy Frenz Administrative Yes (under $20,000) | No

Assistant
Arinda Johnsoti File Clerk No No
Larry Ball Supervisor (Not specifiedl Yes
Don Battle Mechanic(trucks, two| Yes (under $20,000) | No

and four cycle

equipment)
Calvin Hargrove Supervisor Yes
Jose Hernandez (Not specified) (Not specified) No
Ronique Howard Clerk No No
Kevin Jones Supervisor Yes (under $23,000) | Yes
Jose Juarez (Not specified) (Not specified) No
Hector Monroy (Not specified) (Not specified) No
Carlos Morales (Not specified) (Not specified) No
Jaime Morales (Not specified) (Not specified) No
Antonion Orellana (Not specified) (Not specified) No

8 Jones testified that this conversation “started getting intense, more disrespectful and jusfassional” (Tr.

607).

% Luis Aguilera and Joseph Camacho appear in the payroll journal, but were neither named by Jones, nor included
in thegovernment’s list of wages due (DX 5, DX 24).

% DOL did not claim back wages for this employee (DX 24).
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Employee Job Title Salaried Worked on the
Service Contract
Mario Perez (Not specified) (Not specified) No
Jose Romero (Not specified) (Not specified) No
Larry Thompson Supervisor Yes (under $25,000) | Yes
Jose Vasquez (Not specified) (Not specified) No
Katherine Benham | Office manager Yes ($28,000) Yes (clerical work)
Rudy Westby Office Assistant and | No No
Interpreter
Dwayne Jones Grass Cutter (Not specified) No
Kenneth Johnson Mechanic (trucks) No No
Michael Williams Mechanic (two and | No No
four cycle equpment)
Natasha Swanson Clerk No No (started work in
Jan. or Feb. 2002)
Hoyt Baker (Not specified) (Not specified) No
Chris Bowie (Not specified) (Not specified) No
Delnar Carey (Not specified) (Not specified) No
Roland Evans (Not specified) (Not specified) No

(Tr. 72944, 749 DX 5, DX 24).

Jones further testified that, of the 36 nor2B-employees for whom the government was
claiming Respondents owed back wages and benefits, only ten individuals worked on the subject
contract. He ideriied those workers as: Larry Ball; Maynor Berganza; Manuel Duarte; Ventura
Duarte; Thomas Fields; Haroldo Garcia; Calvin Hargrove; Kevin Jones; Jerome Strod; and Larry
Thompson (Tr. 74@7,DX 24). Jones acknowledged that in answering the Agency’s
interrogatories, he omitted by oversight the names of a number of workers who he alleged did
not work on the subject contract (Tr. 883, DX 33)% Jones further stated tHaOL'’s
calculations for Manuel Duarte were incorrect after the pay period ending Sep&inge01
because Duarte no longer worked on the service contract at that time (TDX724).

According to Jones, the same errors existed with respect to calculations for Ventura Duarte,
starting with the pay period ending October 6, 2001 (Tr. 749).

Jones further testified that, following his conversatiith Zylstra, he made his own
calculations regarding back wages and benefits owed to Respondents’ workers around November
2002, but disposed tthosecomputations without providing a copy@D®L beause they
“weren't exactly the calculations . . . [sjome formulas of some owed wages” (Tr. 868913,

19). Jones also acknowledged that he never produced a copy of the company’s employee manual
to the Agency, but testified that it was because the mavashot yet completed (Tr. 813X

38). A letter dated March 28, 2001 from Jones to Kathy Benham offering employment as
Respondent’s Office Manager notes that “[a]s an employee of Lawn Restoration . . . you will be
provided with a copy of the LRS empky manual . . . which outlines our personnel policies
thoroughly, and [will be required to] sign and return [a Receipt & Acknowledge fo{"37).

% Chris Bowie, Dalnar Carey, Ronald Evans, Devon Jackson, Orellana Antonion, Emmy Iienz.
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Jonees7testified that he did not provide the workers with the English draft of the manual (Tr.
904)

On redirect examination, Jones acknowledged that he failed to admit he issued paychecks
to the workers (Tr. 7897,DX 34, RX 41, 252 Jones alsacknowledgedhat he provided
ina%cé‘urate information ta Marylandstategovernment office on one occasiair.(82224, DX
36).

1. SUMMARY OF THE PARTIES ARGUMENTS

In its posthearing brief (DOL Br.”), DOL argues that because Respondents failed to
maintain records differentiating the hours worked on the contract frorcardract hours, a
presumption ases thatallof Respondents’ employees worked exclusively on the subject
contract during the entire period of contract performabeL(Br. at 13, 19).DOL further
argues that Respondents failed to rebut this presumption, and, as a result, a findle mack
that 27° non-H2B workers worked exclusively on the subject contradtat 1316. DOLalso
contends that Respondents should not be allowed to offset wages and fringe benefits
underpayments by the value of the various facilities provided tavdhieers, because
Respondents never documented an intention to provide facilities in lieu of monetary wages and
chargedanexcessive amount for renkd. at 17; 4651. DOLfurther claims that Respondents
presented inconclusive evidence regarding thgadlgourchases of food, furniture, bedding, and
other household supplies, and failed to show “how much money was spent on each employee.”
Id. at 18.

With regard to the contract periddDL contends that Respondents failed to rebut a
presumption that atheir workers performed contract work throughout the entire contract term
from March 14, 2001 to March 14, 200R1. at 1819. DOLalso points out that Chavealiary
suggests that he worked on the contract in Octoberat 1823. In additionDOL seeks back
wages for the prshift activities, holidays, time spent in training and/or orientation, as well as
miscellaneous and equipment damage deductions, and asserts that its back wage calculations are
reasonableld. at 2944. Finally,DOL is seekng debarment of Respondents under the SCA
and prejudgment interest on the back wages owetcat 5770.

According to Respondents’ peséaring brief (R. Br.”), in light of my prior ruling
granting the Agency’s motion for partial summary judgmerst sible issues remaining to be
determined in this case are: (1) the correct amounts of back wages and fringe benefits owed by
Respondents to its employees; and (2) whether unusual circumstances exist which warrant a
reprieve from debarment of Respondents.

" The government, however, produced a Spanish veo$ite manual at the hearing (DX 38).

% He also acknowledged that Respondents’ Exhibit 41 does not contain all the checks that the Agency was able to
obtain (DX 25).

% n a letter dated 3/8/01 to John Demeo of the Maryland Department of Labor, LicensiiRggulation

(“MDLLR"), Jones stated that Lawn Restoration had no employees in the State of Maryland at that time, while in
fact Emmy Frenz and Arinda Johnson were both working in Maryland at that thnde.

® This number includes Pedro Hernandez Redlalimistakenly listed bYOL as a norH-2B workers (Att. A).
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Regarding the first issue, Respondents allege that DOL’s computations significantly
exaggerate the amounts of wages and benefits that may be actually due Respondents’ employees.
Specifically, Respondents allege that DOL'’s calculations are based fmidlneng erroneous
assumptions: “(1) that all of Respondents’ work was service contract work, (2) that work on the
subject contract continued through the pay period ending March 23, 2002, (3) that everyone
listed on Respondents’ payroll was a “serviceplayee” as defined by 41 U.S.C387(b), (4)
that none of Respondents’ employees received compensatory time in lieu of overtime or holiday
pay, (5) that there were never any overpayments made to a service employee that remained
unreturned, (6) that the @hez document accurately reflects ‘training’ hours for alBd
employees on April 5, 2001, (7) that every single day that a service employee worked, a one
hour lunchtime deduction was made from the employee’s total work hours for that day, and (8)
that the addition after the July 28, 2001 pay period of one hour each work day fahjfire
activities] . . . was justified. Id. at 9. Respondents also state that the computations are flawed
because investigator Kelly “failed to check for accuracy by comgali of Respondents’ time
and attendance records with the underlying employeeisigheets.”ld. at 310.

With regard to the issue of the Agency’s right to collect prejudgment interest,
Respondents argue that DOL has seized their pro®88/§71.32 in withheld contract funds)
without due process, the Agency has provided no justification for utilizing the Internal Revenue
Service’s underpayment rate for income taxes as a basis for computing prejudgment interest, and
DOL has failed to provide theddrt with sufficient evidence to evaluate the figures that the
Agency has included in its “estimates” of interest deBr. at 34.

Finally, with regard to the issue of debarment, Respondents argue that their violations of
the statutes and regulationsre not willful, they cooperated in the investigation, and they would
have repaid the back wagesed to workersf DOL had correctly calculated the amount due.

Id. at 3547. They therefore assert that debarment is neither required nor necessary.

In its Reply Brief (“‘DOL R. BR.”), DOL notes that Respondents failed to dispute the
Agency'’s claim that various deductions made from the wages paid to employees who worked on
the D.C. contract were inappropriate, including deductions for rent, “fines” &simgi Social
Security numbers, and equipment damage. DOL R. Br3atTlhe Agency further notes that
Respondents failed to challenge DOL'’s arguments that Respondents owe workers compensation
for holiday and overtime work, that workers are entitled tktheealth and welfare benefits, and
that Respondents failed to maintain complete and accurate retdrds 36.

With respect to the issue of back wages, DOL argues that, because Respondents failed to
maintain complete and adequate records for wergesviding services under the D.C. contract,
the Agency can satisfy its burden of proving the amount of wages owed by shidveinthe
employees have in fact performed work for which they were improperly compensated and that
the amount and extent of sualork can be reasonably inferredd. at 6. The burden then
shifts, according to DOL, to Respondents to present evidence establishing “the precise amount of
work performed or . . . evidence to negate the reasonableness of the inferences drawn from the
Agency’s evidence. ‘1d. at 7. DOL’s inferences and back wage calculations are, it asserts,
reasonable, and Respondents have failed to meet their burden to prove otheraisg20.
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Regarding the Agency’s entitlement to collect prejudgment isiterewages owed to
Respondents’ workers, DOL states that it is well established that prejudgment interest should be
assessed on back wages to fully compensate claimants, and courts have awarded interest at the
IRS prejudgment rate under various statutetuding the SCA.Id. at 22.

Finally, with regard to the issue of debarment, DOL notes that it is the “standard course
of action” in SCA cases to debar contractors who violate the stdtutat 31. Respondents
have, according to the Agency, faileddemonstrate any unusual circumstances which might
excuse them from debarmend. at 32.

V. DISCUSSION

A. Back Wages and Fringe Benefits Owed by Respondentsto Covered
Workers.

As noted previously, | have already found in my order granting eméy’s motion for
partial summary judgment that some of Respondents employees were covered by the terms and
conditions of the D.C. contract, that those workers were not paid in accordance with the
requirements of the contract, and that they were therefuited to back wages and benefits
consistent with its terms. In granting partial summary judgment, | further determined that
Respondents had violated the record keeping requirements of 29 C4&1R9&nd, pursuant to
that regudttion, it was presumed that all Respondents’ employees worked on the contract on the
dates, and for the hours, reflected in Respondents’ payroll and time and attendance records.

In order to determine what back wages and benefits are owed by Respondeeits
employees, | must now determine whether all or only some of those employees are covered by
the D.C. contract. | must further decide, with respect to the employees found to be covered by
the terms and conditions of the contract, whether all lyrsome of the time they worked is
governed by the contract, whether those employees were paid wages and benefits consistent with
the requirements of the contract, and, if not, what wages and benefits are now owed to them by
Respondents. Finally, | muset@rmine which if any of the deductions Respondents’ made from
workers’ pay checks were authorized and whether Respondents are entitled to offset wages and
benefits for expenses incurred on behalf of the covered workers. Before turning to these
particularissues, however, a preliminary matter warrants a brief discussion.

At the time of the formal hearing in this case, the Agency introduced as an exhibit a
number of spreadsheets prepared by John Kelly, Assistant District Director of DOL’s Wage and
Hour Division, reflecting his calculations regarding amounts due Lawn Restoration’s workers as
a result of Respondents violations of the SCA and CWHSSA (DX 24). Kelly testified about the
methodology he used to prepare the spreadsheets, and the assumptiornsiciptirewwere
based. A number of inaccuracies contained in the spreadsheets were noted during Kelly’s
testimony regardingnter alia, the duration of the contract, the identification of employees who
were covered by the contract, and the number ofsh@orked on certain days by various
covered employees.
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Subsequent to the hearinlge Agencysubmitted revised spreadsheets with its-post
hearing brief (“Att. A,” “the revised Kelly spreadsheets,” or simply “the revised spreadsheets”).
Respondents hawchallenged the Agency’s right to rely on the revised Kelly spreadsheets as
evidence in this case, asserting that “the Agency can no more substitute the demonstrative
evidence that was offered in support of Jack Kelly’s testimony than Respondents tiémsubs
the demonstrative photographic evidence that was offered in support of Jeffreg Jones’
testimony.” R. Br. at 8. The Agency responds:

The spreadsheets, in and of themselves, are not evidence presented to assert the
truth of the Agency'’s claims fdryack wages. Rather, the spreadsheets quantify

and summarize the back wages owed by the Respondents based on inferences
drawn from the substantive evidence presented at the hearing by both parties,
including the payroll journals, the time and attendaecends, the employees’
statements and testimony, as well as other evidence. They were created to assist
the Court in ascertaining and quantifying the Agency’s claims for back wages, to
which the Respondents had adequate opportunity to respond in thdiepasg

brief. Thus, it is appropriate to revise the calculations based on the proof that was
admitted into the record.

DOL R. Br. at 25.

The spreadsheets to which Respondents object are, as the Agency correctly
acknowledges, simply summaries of DOWiews concerning the damages owed by
Respondents as a result of their underpayment of wages and fringe benefits to workers covered
under the subject contract. As such, | have considered them in addition to the other arguments of
counsel. As is more fiyl explained below, I find the revised spreadsheets to be supported by the
evidence in some respects, but unsupported by the evidence in others. Inasmuch as these
documents serve as a ready reference for identifying Respondents’ employees, as well as the
hours they allegedly worked and their compensation rate, | will refer to them frequently in
discussing the issues presented below.

1. Respondents Workers Whose Wages Are Governed By The
Contract.

The revised Kelly spreadsheets list a total of 59 wonkéas were employed by
Respondents during the term of the subject contract: 23 individuals are identifietBas H
workers and 36 are identified as Ad2B workers. It is undisputed that some of these 59
workers are covered, in whole or in part, by the evagd benefits provisions of the subject
contract. Itis also undisputed that some of these 59 employees are not covered by the terms of
the subject contract. The parties disagree over whether the remaining workers are covered at all
by the contract.

a) H-2B Workers

Respondents concede, and the evidence confirms, that alPB3drhployees named by
the Agency worked solely on the subject contract. Accordingly, the wages and benefits of all 23
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H-2B workers are covered by the contract, and they areentio payment of wages and
benefits consistent with the terms provided therein.

One of the individuals identified in the revised Kelly spreadsheets as “Rebolleda
Hernandez Pedro” is erroneously listed twice; once as-#rdB worker and again as an2B
worker/* Respondents and the Agency agree that this individual is actualk2Bnatérker.

He is therefore covered under the contract and entitled to the wages and benefits described
therein as one of the 23-2B workers. However, the revised Kellyspdsheets reflect two
different pay periods for this individualone ending April 6, 2001 for the-2B employee and
one ending April 21, 2001 for the néh2B employe€? The hours noted for the-PB

employee total 7.5, while the hours listed for the-hibB worker total 67. As explained below,
the record supports a finding that Hernandez worked a total of 67 hours while employed by
Respondents.

b) Non-H-2B Workers

With respect to the 33non-H2B workers identified in the revised Kelly spreadsheets,
five are conceded by the Agency to be administrative employees who are exempt from the wage
and fringe benefits requirements of the subject contract, and neither the total back wages and
fringe benefits calculations, nor the poelgment interest calculans contained therein, include
money attributable to these employe&se five administrative employees are Katherine
Benham, Emmy L. Frenz, Ronique M. Howard, Natasha Swanson, and Ruby WEsthy.
record confirms that each of these individuals is gmpeitely identified as an administrative
worker, and they are therefore exempt from the wage and benefits provisions of the D.C.
contract.

Of the remaining 30 neH-2B workers, Respondents concede that ten of these
individuals performed some work undeetbubject contractThe ten norH-2B workers who
Respondents acknowledge worked under the contract are: Larry Ball; Maynor Berganza;
Manual Duarte; Ventura Duarte; Thomas Fields; Haroldo Garcia; Calvin Hargrove; Kevin Jones;
Jerome Strod; and Larry Thosyn. Respondents assert, however, that three of these individuals
—Thomas Fields, Kevin Jones, and Larry Thompsane salaried supervisors and not subject to
the wage and benefits provisions of the contract. My findings with respect to Thomas Fields,
Kevin Jones, and Larry Thompson are discussed further below. With regard to the remaining
seven nofH-2B workers conceded by Respondents to have worked on the contract, the record
confirms, and | find, they are entitled to payment of wages and benéfits @intract rate for
work deemed to have been performed thereunder.

" The worker’s name is shown under Adf2B employees as “Reboltada Hernandez, Pedro” and un@ér H
employees as “Rebolleda Hernandez PedBae Att. A at 89, 1819. There are several othariations of this

name elsewhere in the record, but for the sake of simplicity, | will refer to him as “Pedro R. Hernandez” or
“Hernandez.”

2 Furthermore, this worker appears to be the same individual identified in Respondents’ payroll records as
“Hernandez, Pedro R,’es, eg., DX 5 at 31, 35, 42, 50, and 5@t there are no wages recorded in the payroll as

paid to this employee, nor is there a “Hernandez, Pedro R” listed in the revised Kelly spreadsheets eith@Bas an H
employee or as a ndi-2B employee

3 Although there are 36 ndn-2B employees listed, one (Pedro Reboltada Hernandez) is actualig Brwidrker.
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The Agency contends, and Respondents contest, that the remaining22B8onorkers
are subject to the wage and hour provisions of the D.C. contract. These employees are identified
in the revised Kelly spreadsheets as: Romero Alcides; Hoyt Baker; Don C. Battle; Chris Bowie;
Delnar Carey; Ronald Evans; Jose Aceve Hernandez; Devin Jackson, Kenneth Johnson; Dwayne
Lewis Jones; Jose L. Juarez; Clarence Mahoney; Perfecto Monroy; CaNtmsales; Jaime
Morales; Antonion Orellana; Mario Perez; Jose L. Romero; Jose H. Vasquez; and Michael
Williams. Respondents also assert that three of these individada Battle, Kenneth
Johnson, and Michael Williamsare not covered by the D.C. caufr requirements because
they are “mechanics” rather than “service workers.” They further assert that the remaining
seventeen workers are not covered by the wage and benefits provisions of the D.C. contract
because these employees worked exclusively peifig services for residential customers of
Lawn Restoration.

(1) Coverage of Salaried Employees for Overtime and Holiday
Pay.

According to Respondents, “[s]alaried employees who worked overtime and holidays
were permitted to earn compensatooyts, which they were free to use at a later time.” R. Br.
at 18. They therefore assert that, “Hgause Respondents had a compensatory time system for
salaried employees, all alleged deficiencies included in the Kelly spreadsheet for nonpayment of
overime and holiday pay to salaried service employegs [Thomas Fields, Kevin Jones, and
Larry Thompson] must be deductedbid.

In its reply brief, DOL states that, “[e]ven if these three individuals were salaried as the
Respondents contend, they clgavere service employees under the subject contract and thus,
were not exempt from the requirements of the SCA and CWHSSA.” DOL R. Br. at 11. Since
they are not otherwise exempt from the provisions of these statutes as executive, administrative,
or professional employees, according to the Agency, they are entitled to holiday pay and
overtime consistent with the terms set forth in the D.C. contthidt.

The SCA defines a “service employee” as “any person engaged in the
performance of a contract ergdrinto by the United States and not exempted under
section 356 . . . other than any person employed in a bone fide executive, administrative,
or professional capacity, as . . . defined in part 541 of title 29 Code of Federal
Regulations . .. ."41 U.S.C 8§ 357(b). According to 29 C.F.R. § 4.155, “any person,
except [a person employed in a bona fide executive, administrative, or professional
capacity], who performs work called for by a contract or that portion of a contract subject
to the Act is, per s@ service employee . . . and all such persons performing the work of
service employees must be compensated in accordance with the Act’s requirements.” 29
C.F.R. § 4.155 (2003¥ee also 29 C.F.R. §8 541.%,541.2/° and 541.3° Regulations

" A bona fide executive employee is an employee who (1) has a primary duty consisting of the management of the
enterprise in which herghe is employed, customarily and regularly directing the work of two or more other
employees; (2) has the authority to hire or fire other employees; (3) customarily and regularly exercises
discretionary powers; (4) does not devote more than 20 perceinttioe case of an employee of a retail or service
establishment who does not devote as much as 40 percent, of his hours of work in the workweek to activities which
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applicable tahe CWHSSA further provide that “[tlhe wages of every laborer and
mechanic for performance of work on [contracts subject to the CWHSSA] must include
compensation at a rate not less than 1 %2 times the employees’ basic rate of pay for all
hours worked in anworkweek in excess of 40.” 29 C.F.R4881(b) (2003).

There is nothing in the record to support a finding that Thomas Fields, Kevin
Jones, or Larry Thompson are exempt from the provisions of the SCA and CWHSSA as
executive, administrative, or prafsional employees. These three employees
supervised crews of lawn maintenance personnel, transported workers to and from work
sites, loaded and unloaded equipment from the trucks, obtained gasoline for the trucks
and equipment, and performed lawn maiatere services themselves (see, efy, 180,

244, 41011, 422, 433, 4389, 72627). Since they are properly classified as “service
employees” and not otherwise exempt from coverage under the SCA and CWHSSA,
Respondents were required to compensate théne @ontract rate for overtime and
holidays, irrespective of whether they were given “compensatory time” for overtime
hours worked.

are not directly and closely related to the performance of the management work dedmimdnd (5) is
compensated for his services on a salary basis at a rate of not less than $155 per week.

S A bona fide administrative employee is an employee (1) whose primary duty consists of either the performance of
office or nonmanual work directhelated to management policies or general business operations and who
customarily and regularly exercises discretion and independent judgment; (2) who regularly and directly assists a
proprietor or an employee employed in a bona fide executive or adwativistcapacity, or who performs under only
general supervision work along specialized or technical lines requiring special training, experience, or knowledge;
and (3) who does not devote more than 20 percent of his or her hours worked in a workweéekide attich are

not directly and closely related to the performance of the work described above; and (4) who is compensated on a
salary or fee basis at a rate of not less than $155 per week.

7% A bona fide professional employee is an employee (1) whirsany duty consists of (a) work requiring

advanced knowledge in a field of science or learning customarily acquired by a prolonged course of study, as
distinguished from a general academic education and from an apprenticeship, or (b) work that isodginal
creative in character in a recognized field of artistic endeavor (as opposed to work which can be produced by a
person endowed with general manual or intellectual ability and training), and the result of which depends primarily
on the invention, imagation, or talent of the employee, or (c) work requiring theoretical and practical application
of highly-specialized knowledge in computer systems and who is employed and engaged in these activities as a
skilled worker in the computer field; and (2) whegerk requires the consistent exercise of discretion and judgment
in its performance; and (3) whose work is predominantly intellectual and varied and is of such character that the
output produced or the result accomplished cannot be standardized in telatigiven period of time; and (4) who
does not devote more than 20 percent of his or her hours worked in the workweelets@tmal activities of the

work described above; and (5) who is compensated for services on a salary or fee basis at@t tets dian $170
per week.

" Although these workers may have “customarily and regularly direct[ed] the work of two or more other

employees,” Respondents did not argue, and the record does not confirm, that they meet the other criteria set forth in
the reyulation,e.g., authority to hire or fire other employees, devotes no more than specified percentage of time to
activities not directly and closely related to performance of management work, which is necessary to be a “bona fide
executive employee.” 29 ER. § 541.1.
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(2) Coverage of “Mechanics” Under the Contract.

Respondents’ also claim that Don Battle, Kenneth Johnson, and Welik&ems are not
covered by the wage and benefits requirements of the subject contract. They assert that these
individuals “were mechanics who worked on [Jeffrey Jasjegjuipment at his warehouse, and
they performed no work on the District parks grasting contract.” R. Br. at 14.

To the extent Respondents allege that Battle, Johnson, and Williams are not covered
simply because they are “mechanics,” neither the SCA nor the CWSSA exempt such workers
from coverage. On the contrary, both acts exemnly executives, administrative employees,
and professionals. Furthermore, as noted above, the regulations expatsgémechanics
among the workers who are covered by the CWSSA. 29 C.F.R. § 4.181(b) (CWHSSA “applies
generally” to contracts requng employment of “laborers and mechanics”). The fact that these
workers are “mechanics” therefore does not justify excluding them from covérage.

Similarly, the fact that Battle, Williams, and Johnson may not have been out in the D.C.
parks and recreatnal centers mowing grass or performing similar services does not relieve
Respondents of their obligation to comply with the wage and benefits provisions of the contract
with respect to these workerSection 4.150 of Title 29, C.F.R., provides, in rete\zart:

All service employees who, on or after the date of award, are engaged in working
on or in connection with the contract, either in performing the specific services
called for by its termsr in performing other duties necessary to the performance

of the contract, are thus subject to the Act unless a specific exemption (see 88
4.115¢t seq.) is applicable.”

29 C.F.R. 8 4.150 (2003) (italics added).

Williams was identified by Jones as a salaried equipment mechanic who worked on two
and fourcycle equipment (Tr. 74@1). Similarly, Jones described Battle as a salaried mechanic
who worked on Lawn Restorations trucks as well as amal fourcycle equipment (Tr. 7331).
Johnson was identified by Jones as an hourly employee who worked on éRegpoimucks (Tr.
740). Maintaining the mowers, edgers, blowers and other equipment used for performing
services under the D.C. contract, as well as maintaining the vehicles used to transport the
equipment to and from the sites at which work was perfdrameler the contract, clearly falls
within the purview of “duties necessary to the performance of the contract.” 29 C.F.R. § 4.150.
These employees are therefore entitled to compensation at the contract rate.

In addition, Respondents failed to adeglyasegregate in their records hours spent by
employees performing covered and ramvered work. Regulations adopted by the Agency
under the SCA provide, in relevant part, that “[c]lontractors . . . under contracts subject to the
[SCA] are required to complith its compensation requirements throughout the period of
performance on the contract . . . with respect to all employees who in any workweek are engaged

8 also note that the workers identified by DOL in the original complaint filed in this case expressly included
“laborersand mechanics employed in the performance of [the D.C.] contract . . ..” Complaint at { VI. (b) (italics
added).
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in performing work on such contract.” 29 C.F.R. § 4.179. If a contractor devotes a portgn of it
time to work which is not part of the SCA contract, the employer is required by the regulations to
“identify accurately in its records, or by other means, those periods in each such workweek when
the contractor and each . . . employee performed work@nontracts.”lbid.; 29 C.F.R.
84.185;seealso 29 C.F.R. § 4.1780therwisea presumption arises that all employees worked

on the contract during the period of its performance “unless affirmative proof establishing the
contrary is presented.” 29[ER. § 4.179°

Respondents have failed to present adequate “affirmative proof establishing” that Battle,
Johnson, and Williams did not perform services relating to the contract. The record shows
clearly that these three employees worked on Lawn Rast@gtehicles and lawn maintenance
equipment. The record doest show that the vehicles and equipment upon which they worked
were utilized by Respondents exclusively for soamtract related work. These workers were
therefore entitled to compensatiamsistent with the provisions of the subject contract.

(3) Respondents’ Residential Employees.

During discovery in this proceeding, Respondents identified terfHABB employees as
workers involved in “Residential Cutting.” DX 33 at4(identifyingJose Hernandez, Jose
Juarez, Monroy Perfecto, Carlos Morales, Jamie Morales, Mario Perez, Jose Romero, Jose
Vazquez, Dwayne Jones, and Clarence Mahoney). They also identified at trial an additional
seven nofH-2B workers Romero Alcides, Hoyt Baker, Chrigowie, Delnar Carey, Ronald
Evans, Devin Jackson, and Antonion Orellaas)vorking &xclusively on residential
properties.” R. Br. at 15.

As stated above, Respondents failed to maintain accurate and adequate records
identifying contract and necontact employees or segregating contract versuscoatract
hours worked by their employees. As a result, all of Respondents’ employees are presumed to
have performed work under the contract and are entitled to compensation consistent with its
terms. To ebut this presumption, Respondents must introduce affirmative evidence establishing
the contrary. 29 C.F.R. 8 4.179.

According to the Agency, Respondents have failed to present affirmative proof that the
abovementioned seventeen nbh2B workers did nbwork on the D.C. contract. DOL Br. at
14. DOL argues:

To rebut the presumption that all rerempt employees performed work
on the subject contract, the Respondents have relied on the testimony of
Respondent Jones. Respondent Jones essentialtiyaorllds memory to identify
which employees worked on the contract. Respondent Jones stated that the same
employees always did residential work exclusively, while the other employees
only performed contract workSee Tr. at 71617. Respondent Jones tistl that
he knew which employees worked on the contract versus residential properties by

9 Similarly, an employee performing work on the contract during part of a workweek “shall be presumed to have
continued to perform such work throughout the workweek, unless affirmative proof establishing the contrary is
presented.”lbid.
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the employees’ namesee Tr. at 729. However, Respondent Jones admitted that
he was not always at the warehouse each morning and that the employees were
assignedo different work crews daily by their supervisdsse Tr. at 76061.

Thus, Respondent Jones cannot definitively state that certain employees never
worked in the D.C. parks, and his testimony regarding which employees worked
on the contract as opposedahich employees exclusively performed residential
work should not be credited.

Ibid.

Respondents assert ttiithere would be no administratively logical reason for
switching the employees back and forth [from residential work to work on the D.aaph
R. Br. at 17. Respondents further state:

Moreover, it is undisputed that the residential lawn workers had no supervisors.
Thus, it is immaterial whether or not Jeffrey Jones was present at every morning
assignment of work crews. All of themmpany’s supervisors were making
assignments only to the employees whom they supervised, that is2tBe H
employees. So, even if Mr. Jones did not know which particular District park an
H-2B employee had been taken to on any given day, he did knowltHa2B
workers had been taken to work in District parks; and all residential lawn
employees had been taken to work at residential properties.

Ibid. (transcript citations omitted).

Prior to their meeting in October 2001, Investigator Zylstra wroterieslon September
28, 2001 and requestadter alia, payroll and time records for all employees for the prior two
years, a list of all employees with addresses and phone numbers, and a list of all salaried
employees for whom Jones claimed an exemption teentime earnings (DX 20). On October
4, 2001, Jones completed a “Request for Business Data” form which had been attached to
Zylstra’s letter on which Jones noteédter alia, Lawn Restoration had been in business for
thirteen years, he was the only owaed corporate officer of the company, he and Paychex were
responsible for Respondents’ pay practices, he had 10 employees at that time, and none of his
employees were salaried employees (DX 26).

Zylstra’s narrative report of the investigation stdated “Lawn Restoration Service, Inc.,
is exclusively engaged in the cutting and trimming of grass on property owned and managed by
the Government of the District of Columbia, (“DC”), Department of Recreation and Parks.”
(DX 19 at 2). He testified thatéhsources of that information were Jones and interviews of
Lawn Restoration employees (Tr. 133). Zylstra testified that, when he met with Jones at
Respondents’ office on October 9, 2001, he asked Jones whether the company did any work
other than governmeontract work (Tr. 137). When asked why he made such an inquiry, he
testified:

When conducting a, an examination of the records under the Service Contract
Act, | as the investigator need to know what hours on the pay recordst d@na
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fide SCA hours for they would fall outside the scope of the SCA investigation.
They would not be subject to prevailing wage. That, that information would be
indispensable in conducting an audit of the record, such as hours devoted to
commercial vork would be subject to the Fair Labor Standards Act and not the
SCA prevailing wage; and | would need to know this looking at the pay records.

(Tr. 13738). On cros®xamination, Zylstra testified that he believed, but was not certain, he
asked Jones vetther he had any residential clients (Tr. 202).

Jones testified at the hearitigat, prior to obtaining the D.C. contract, his company
performed only residential work (Tr. 536). According to Jones, during the year 2001, Lawn
Restoration had approxately 25 to 35 residential customers (Tr. 530). He acknowledged,
however, that Respondents’ records did not differentiate in any way between residential and
contract work performed by employees, such as by identifying the workers as “residential” or
“contract” workers, nor did they identify the hours devoted to each type of work (FZ9)77
Jones further testified that he spent only fifty percent of his time at the warehouse, played no role
in assigning workers to different crews, was not always prese¢hé warehouse when
supervisors made such assignments, and did not know if any particular employee stayed with the
same crew every day (Tr. 779). He also admitted that the only document reflecting residential
work performed by Respondents was a “rasidé sheet of properties” and acknowledged that
he could not present any invoices for such work (Tr. 780, 880).

As the Board of Service Contract Appeals has noted, “[wlhen employees spend a portion
but not all of their time on contracts subject to tEASIt is the employer’s responsibility to
segregate the hours between covered anetawvered work[, and] . . . if an employer fails to do
this, it is subject to the wage required by the SCA wage determination for all hours worked.”
James Bishop d/b/a Safeway Moving & Sorage, BSCA Case No. 922 at 34 (Nov. 30, 1992).

It would be wholly inappropriate to penalize covered employees by denying them payment of the
required compensation simply because they were unable to present substitute &seords.

Amcor, Inc. v. Brock, 780 F.2d 897, 900 (11th Cir. 1986) citidAgderson v. Mt. Clemens Pottery

Co., 328 U.S. 680, 6888 (1946). Itis the employer’s burden “to come forward with evidence

of the precise amount of work performed or with evidence to negaguweasonableness of the
inference to be drawn from the employee's evidence. If the employer fails to produce such
evidence, the court may then award damages to the employee, even though the result be only
approximate.”lbid.

Although the record sugsts that some of Respondents’ workers were likely engaged in
noncontract work, Respondents have presented insufficient evidence to overcome the regulatory
presumption that all of the seventeen-b2B workers identified by Jones as “residential
workers are covered under the contract. This finding is based on at least three factors.

First, Respondents failed to produce any documentary evidence identifying workers
engaged solely in residential work or reflecting when, or to what extent, such woeiehawue
performed norcontract work.Neither the payroll records nor the time sheets maintained by
Respondents reflect any classification of workers as either “residential” or “commercial”
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employees (Tr. 778 Similarly, although thé2001 Residential Gt List” produced by
Respondents identifies several District of Columbia addresses, it does not identify any
employees as members of the “teams” which allegedly performed work at those addresses (RX
76 at 116970)3' Furthermore, no explanation was evevitled regarding when, how, or by

whom the document was created, and there are no invoices or other records which might support
a finding that norcontract residential work was performieygl certain workersgluring a particular
period. As such, | find Respdents’ “cut list” to have little probative value with respect to
whether particular employees performed residential work or, if so, the percentage of time they
engaged in such activitieRRespondents’ failure to provide, either during Zylstra’s investiga

or at the formal hearing in this mattany documentation supporting their contention that-non
H-2B workers performed necontract work, other than the twaiage“2001 Residential Cut

List,” is compelling evidence which undermines Josigsstimony tlat there was a strict division

of labor between “residential” and “contract” workers.

Second, Jeffrey Jones offered inconsistent evidence with respect to which specific
workers performed only residential work. Prior to the hearing in this case, Jengfdd in
response to the Agency’s discovery requests, only ten individuals who were allegedly engaged
exclusively in “Residential Cutting” (DX 33¥. However, at trial, Jones identified another seven
workers as residential workets.The only explanatio given by Jones for these inconsistencies
was thathey were due to “oversigh(Tr. 882). Furthermore, for whatever reason, Jones elected
not to call any of the identified workers as witnesses at the hearing, and his failure to do so
suggests that theiestimony might not have fully supported his testimo8se, e.g., United
Satesv. Wilson, 322 F.3d 353, 364 (5th Cir. 2003) (Government’s failure to call its own
employees as withesses when they had crucial information about a dispositive issugavefact
rise to “particularly strong” adverse inference againsuitjfed Auto Workersv. NLRB, 459
F.2d 13291336 (D.C. Cir. 1972) (“Simply stated, the [adverse inference] rule provides that when
a party has relevant evidence within his control whicfahe to produce, that failure gives rise
to an inference that the evidence is unfavorable to him.”). Similarly, the Lawn Restoration
workers who were called by Respondents at the hearing were not asked to identify any co

8 Jones was asked dh his deposition prior to trial whether he had documentation pertaining to work performed

by Lawn Restoration at private residences, and indicated that he did (O} 7Blowever, at trial, he

acknowledged that no invoices or documents other tharesigential “cut list” had ever been produced (Tr. 780).

8 The list is grouped by “Team A” through “Team G” and lists only street names, without house numbers, for all

but a few locations. The list also includes seven Maryland locations, including 4807 Sta, Bladensburg, MD,

which would be next door to the residence at 4909 Taylor St. where2Bedrployees resided (RX 76 at 1170).

8 The ten employees identified in Respondents’ supplemental discovery responses were Jose Hernandez, Jose
Juarez, Moroy Perfecto, Carlos Morales, Jamie Morales, Mario Perez, Jose Romero, Jose Vazquez, Dwayne Jones,
and Clarence Mahoney. The three identified by Respondents as mechanics are Don Battle, Kenneth Johnson, and
Michael Williams.

8 Jones added at the hearthg following six norH-2B employees: Chris Bowie, Delnar Carey, Ronald Evans,

Devin Jackson, Antonion Orellana, and Hoyt BaKer {36, 744, 88B3). He also identified during his testimony

“Jose Romero” as the person listed on line 4, page 1of thealri¢elly spreadsheet as “Alcides Romero” (DX 24).

Both the original and revised Kelly spreadsheets reflect work performed by “Alcides Romero” during the pay
periods ending 7/14/01 and 7/28/01. Although Respondents’ payroll records do not list adyahdy this name,
Respondents’ time and attendance records for these two pay periods list “Alcides Romero” as having worked the
hours noted in the Kelly spreadsheets (DX 11 at 0667, 0723). Kelly acknowledged at trial that some names were
reflected on the and attendance records and not payroll records (Tr. 302). Kelly also testified that checks were
signed by Jones (versus being generated by Paychex) with respect to these two pay periodSg)r. 354
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workers who were engaged excluivin performing norcontract work* Given Jones
inconsistent identification of his “residential workers,” and Respondents’ failure to call such
workers, or question their own witnesses about them, | find Jtessimony regarding this
issuenot credble.

Finally, irrespective of the fact that Zylstra’s testimony was somewhat equivocal
regarding whether he expressly asked Jones if Lawn Restoration had employees engaged in
residential work, | have no doubt that Jones understood the importancetibyiingmorkers
who performed nowontractrelated services. Had such records existed, Jones certainly would
have produced them to minimize his potential liability for the underpayment of wages and
benefits, even if thy had never been requestdfiespondnts offered no such evidence up to and
including the time of the formal hearing in this case. Like their failure to call withesses who are
clearly within their control, Respondents’ failure to produce records relating to “residential
workers” justifies a inference that, if they exighese records would be unfavorable to
Respondents’ case&Jnited Sates v. Wilson, supra; United Auto Workersv. NLRB, supra.

Given their failure to maintain accurate records segregating contract aicdmosct
work, itis Respondents’ burden to rebut the presumption that all of their workers performed
services under the D.C. contract. | find José&sstimony that various ned-2B workers did not
perform work on the D.C. contract, which is the only evidence offerd&Repondents on this
issue, is not credible, and therefore find that Respondents have failed to rebut the presumption
that these workers are covetbéereunder.

2. Employee Time Attributableto the D.C. Contract.

The Agency and Respondents disagree réggmihen Respondents began working on
the subject contract and when they stopped performing work under the contract (DOL Br. at 19
23; R. Br. at 1612). Respondents assert that DOL originally identified the period covered by the
contract as April 7, 200through approximately October 22, 2001, but now seeks payment of
wages and benefits through the expiration of the first option year of the contract ending March
14, 2002 (R. Br. at 10). They further argu€h& Agency is estopped from waiting until afiee
close of the hearing to assert that Respondents owe a wage deficiency liability through the pay
period ending March 28, 2002, or five months later than Respondents were notified. Such
conduct raises serious concerns regarding the issues of notifaraasds to litigants.”lbid. In
response, DOL states:

8 For example Larry Thompson testified that he ditisupervise “residential workers” but would sometimes

transport them to houses in the vicinity of D.C. properties covered by the government contract80r.428).

He did not, however, identify any residential workers by name. Similarly, other waréied by Respondents at

the hearing were never asked to identify “residential workers.” Ventura Duarte testified that he supervised a “crew”
which worked in the D.C. parks (Tr. 505). He could not remember the names of aklerican employees who

worked in his group and was not asked to identify any “residential workers” (Tr. 513). Manuel Duarte similarly
testified that he worked as a supervisor with a group of three or four others who cut grass in D.C. parks (Tr. 516,
522-23). He did not identifiany particular workers as “residential workers.” Pedro Chavez, one of2fe H

workers, maintained a diary which reflects some-comntract work, but those hours were excluded from the
government’s calculations (Tr. 303, 308, DX 13B at 8; DX 13 945).
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Though the Respondents allege that they had no notice that the Agency
was seeking back wages beyond October 6, 2001, the Agency initially alerted the
Respondents to its inclusion of the entire cacttperiod from March 2001
through March 2002 for purposes of calculating the back wages when it provided
the Respondents with its first spreadsheet as part of tHeepreng exchange
between parties on December 27, 2002. Furthermore, the Respondehis had
contract in their possession from the outset, which clearly provided the term of the
contract. Therefore, the Respondents had clear knowledge of the period of the
contract work and for which back wages may be owed. Hence, they cannot claim
estoppebr that they suffered any prejudice by reliance on the Agency's pre
hearing statement.

DOL R. Br. at 27. | agree with the Agency that Respondents were clearly on notice regarding
DOL’s intent to seek repayment of wages and benefits for March 14, 2@agharch 14,

2002, theirst option yearf the contract” As explained below, however, | find that the
evidence of record rebuts, to some extent, the presumption that all work performed during this
period was related to the D.C. contract.

Section 4.79 of the regulations provides, in relevant part:

Contractors . . . under contracts subject to the Act are required to comply with its
compensation requirements throughout the period of performance on the contract
and to do so with respect to all employe&éo in any workweek are engaged in
performing work on such contracts. If such a contraduoing any workweek is

not exclusively engaged in performing such contracts, . . . it is necessary for the
contractor to identify accurately in its records, omllyer means, those periods in
each such workweek when the contractor and each such employee performed
work on such contracts. . . .

29 C.F.R. § 4.179 (italics addet}).The plain language of the regulation thus clearly imposes
upon the contractor the len of identifying “any workweek [during which it] is not exclusivel
engaged in performing . . contractrelated work.lbid. Failure to do so gives rise to a
presumption that all work performed by the contractor during the period of performance is
covered by the wage and benefits provisions of the Maitl. Records required by § 4.179 must
be kept for three years from the completion of work under the contract, and they must be
produced for inspection and copying by authorized representativesAfe¢ney. 29 C.F.R.
§4.185 (2003). If the records required by the regulation are not kept for service employees
performing on the contract, it is presumed that all such employees “were engaged in covered
work during the period of performancelbid.

8 DOL Br. at 34. See also paragraph VII of the complaint filed by DOL in this case on May 1, 2002, noting the
approximate dollar amount of underpayments to Respondents’ workers and expressly providing: “The Secretary
reserves the right to update thie@unt to include any additional discovered and/or occurring up to the date of the
hearing.”

8 See also 29 C.F.R. § 4.146 (2003) (“[T]he contractor is required to comply with the provisions of the Act and
regulations thereunder only while the employeegaréorming on the contraqgtrovided the contractor’ s records

make clear the period of such performance.”) (italics added).
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The purpose of these regulations is-&slident,i.e., to require a contractor to maintain,
and make available to Agency personnel for inspection, records which reflect: (1) when the
contractor is performing work on a government contract; (2) which ofotkaess are performing
that work; (3) how many hours of contraetated work each of those workers perform; and (4)
what compensation they receive for performing such work. Without such records, the Agency
cannot properly determine whether the contrastaorkers are receiving the wages and benefits
to which they are entitled under the wage determination applicable to the contract under which
services are being provided. Thus, when a contractor fails to maintain records which identify the
periods duringvhich it is providing contraetelated services, and the employees who are
providing those services, it becomes the contractor’s burden to overcome the presumption that all
of its employees, and all of the hours worked by those employees during thetquericat; are
governed by the wage and benefits provisions of the contract.

According to the terms of the contract between Lawn Restoration Services and the D.C.
Government, the period of performance was to run from May 31, 2000 through March 14,
2002%" The estimated dollar amount of the contract was $656,175.01 and required Respondents
to provide services relating to grass cutting, mulching, shearing and pruning of shrubbery, and
leaf removal.ld. at 57, 3335. Work was to be performed according &chedule provided to
Respondents by Diane Quinn, the Contracting Officer’'s Technical Representative (“COd.R”).
at 37, 45. The “deliverables” applicable to the contract were the services rendered by
Respondents and were subject to alteration by Wilyner, the Chief Contracting Officer or
his designeeld. at 42, 45. Work was to commence on an unspecified date after thexysost
meeting” scheduled by the COTR, and the D.C. Government reserved the right to reschedule the
performance period of thentract based on weather conditiohd. at 43. The contract further
provided:

F.5.1 The Contractor(s) shall maintain an accounting system which conforms
with generally accepted accounting principles which will permit an audit
of all income and expentdires received or disbursed by the Contractor in
the provision of services under the contract.

F.5.2 The Contractor(s) shall make provisions, upon request, for inspection of
financial records, including audited financial statements and tax returns,
by theContract Officer or his designee(s).

Ibid. Respondents were also required to submit to the COTR an original and four copies of a
monthly invoice summary outlining expenditures, with actual invoices for the month attached.
Id. at 44.

A review of therecord evidence reveals that none of Respondents’ records identified
when work under the D.C. contract began or ended, nor do they identify workers performing
contractrelated work and workers performing noontractrelated work. Respondents’ failure

87 DX1 at 1. The contrastas extended twice by the D.C. Government, once through March 14, 2002 (DX 1 at 6),
and a second time foe period March 15, 2002 to March 14, 2003 (DX 40). As noted above, the Agency is only
seeking payment of wages for the first year option period beginning March 14, 2001 and ending March 14, 2002
(DOL Br. at 34).
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to maintain such records thus gives rise to the presumption that all worked performed by all
employees throughout the period March 14, 2001 through March 14, 2002 is covered. The
presumption may be rebutted by the introduction of “affirmative proof edtaigishe contrary .
...m 29 C.F.R. 84.179. Evidence of record which may rebut the presumption is discussed
below.

Larry Thompson testified at the hearing that he was a supervisor working for
Respondents in 2001 and that he went with Jeffrey Jonmskiaip the H2B workers when they
arrived in Washington, D.C. (Tr. 4412). Thompson further testified that the day after tkHzBH
workers arrived, he showed them some of the D.C. sites where they were going to work and at
which other Lawn Restoratiomgployees were then working (Tr. 413, 417). Thompson did
not testify regarding when work under the D.C. contract began or ended.

Jeffrey Jones testified that the2B workers arrived in Washington on April 4, 2001 (Tr.
542-43). He further testified that he was laying men off in July 2001 becauseaightim the
D.C. metropolitan area (Tr. 540). He stated that he was contacted the preceding month by
Darnell Thompson, Chief of Facilities Maintenance for the Department of Parks and Recreation,
and nformed that the D.C. government was reducing by four or five the number of “cuts”
required under the contract (Tr. 540). According to Jones, after the government’s funding
ceased, Lawn Restoration no longer worked for the D.C. government, and tirengiHe2B
workers performed only residential work (Tr. 576, 579). He testified that Respondents’
records showed the last day of work performed on the subject contract was September 13, 2001,
as evidenced by the last invoice submitted to the D.C. gowant (Tr. 876, RX 63)He
subsequently acknowledged, however, that Respondents submitted an invoice dated September
21, 2001 to the D.C. government (Tr. 7784, DX 31)

Isaac Lopez Vasquez, one of the2B workers, gave a statement to DOL investigator
that he began work for Respondents on April 4, 2001 and continued to work for them through the
time of his interview on September 21, 2001 (Tr. 116). Vasquez also testified at a deposition
prior to the formal hearing in this case and stated that htharather H2B workers “were taken
to a park where there were other coworkers actually working” the day following their arrival in
Washington (DX 15 at 21). According to Vasquez, they visited “a number of parks” where
Respondents’ employees were workind. at 22. He testified that his work consisted of
“mowing lawns . . . in the parks” although he worked at Jeffanes’shouse andones’s
sister's house on a few occasiond. at 1315. He also testified that he did some “private” work
with Larry Thompson.ld. at 15. With respect to when he stopped working for Respondents,
Vasquez testified that he worked until “more or less” October 25, 2@0at 11.

The diary of work maintained by Pedro Chavez shows that he worked on the D.C.
contract asdte as October 2001 (DX 13B). Chavez testified at a prehearing deposition that the
last day he worked for Lawn Restoration was October 17, 2001 (DX 13 at 78). Some of the days
Chavez worked during October were not contratdted. Id. at 9495. OtheH-2B workers
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confirmed that Chavez kept a diary and the work hours reflected therein were similar to the hours
worked by all the H2B workers®®

The testimony and workers’ statements introduced at the hearing thus show that
Respondents’ workers were eggd in contractelated work as early as April 5, 2001 (the day
Larry Thompson took F2B workers around to D.C. parks at which they would be working) and
as late as October 17, 2001 (the last day that Chavez worked for Lawn RestBtation)s
worked byall employees on and between those dates are thus clearly covered by the D.C.
contract.

Similarly, with respect to the period prior to April 5, 2001, there was no evidence
introduced by Respondents to rebut the presumption that employees were emgegimigact
related work from that date going back to the start date of the congad¥flarch 14, 2001. The
payroll and time and attendance records introduced by DOL at the hearing include the pay period
ending March 10, 200¥. DOL is therefore entigld to recover back wages or benefits for the
period March 14, 2001 through April 4, 2001.

With respect to the latter part of the contract period, there is a conflict in the evidence
regarding when Respondents’ ceased working in the D.C. parks. Althd@diglsézks recovery
of back wages through March 14, 2002, the evidence shows that work under the contract stopped
prior to then. The precise date upon which cortraletted work stopped, however, is, as
discussed below, somewhat ambiguous.

Invoices and reords relating to the D.C. Government’s payment of funds under the
contract do not identify a precise date upon which work under the contract ended. The last
invoice submitted by Lawn Restoration under the contract was dated September 21, 2001 and
requestd payment of $50,326.15 (DX 31 at”3)However, Respondents received only
$17,514.40 for work covered by that invoia,at 14, and the record contains no explanation
concerning why the D.C. Government paid Respondents that amount instead of tB6.$50,3
requested. Furthermore, although the invoice payment summary submitted by the Agency
reflects contract funds with a “Starting Balance” of $246,733.00, and a “zero” balance as of
September 13, 2001(DX 31 at 4), those am®ard not correct. Accondlg to a modification to
the contract dated July 9, 2001, the contract amount had been increased from $246,733.00 to
$293,650.00 (DX 1 at 8). Based on the payments reflected in the invoice payment summary, the
actual balance of contract funds as of SeptwmiB, 2001 was $46,917.00 instead of “zero” as
shown in the invoice payment summary ($293,650 $46,733.00 = $46,917.00). If

8 See DX 21 at 4 (statement of Luis A.afhpos), 7 (statement of Agostin Chavez Carmona), 11 (statement of
Romero Cotzozone), 15 (statement of Erasmo Luis Fernandez), 18 (statement of Jorge Luis Cruz Norberto), 22
(statement of Benito Murillo Vasquez).

8 Although Vasquez testified he worked ur@ittober 25, 2001, he was equivocal on the date. Chavez’s diary, in
contrast, contains entries up to and including October 17, 2001.

® The Agency introduced at the hearing Respondents’ payroll records fmaytiperiod ending Sunday, March 10,
2001 (DX 5at 1; DX 35 at 1) through the pay period ending Sunday, March 23, 2002 (DX 6 at 185). DOL is
seeking back wages and benefits for optiear one of the contract which ran from March 14, 2001 through March
14, 2002 (DX 1 at 6).

%1 DX 31 also contains invoes from Lawn Restoration dated 4/19/2002 and 5/1/2002 but, as noted previously, DOL
is not seeking back wages for any period after March 14, 2@02he end of the first option year under the

contract.
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Respondents received $17,514.40 in payment of the September 21, 2001 invoice, as they clearly
did (DX 31 at 23), that left £9,402.60 of contract funds available under the contract as of that
date ($46,917.00$17,514.40 = $29,402.60).

As noted above, Pedro Chavez testified that he continued to work in the D.C. parks until
October 17, 2001. Isaac Vasquez similarly confirtied he worked in the D.C. parks until
approximately October 25, 2001. The contract specified that work was to continue “through
October” (DX 1 at 34) and included a number of services other than grass cutting including leaf
removal at three sites from Member 29 through May 31, 2001 (DX 1 at 5, 7-353.

In contrast, Jones testified at a deposition before the formal hearing that the D.C. contract
ended “at the end of September and th2BHvorkers worked until the third week of October”
(DX 32 at 160).He similarly testified at the hearing that Respondents’ had completed work on
the contract in late September 20&&€( e.g., Tr. 70607, 77277, 876). Jones’'shearing
testimony also notes that Respondents normally “cut until October or Novemberé luCth
Government had reduced the number of cuts under the contract due to lack of rainadkich “
away any chance of cutting in November, and excuse me, no chance for cutting in October.”
(Tr. 57071). According to Jones, he bedaying off H2B workers in late July 2001 and:

These guys came here expecting to work until December, and | expected to work
them until October or November. My hands are tied when the District
government come to me and say you'réauting in October, you're not cutting

in November.

(Tr. 620). A July 28, 2001 memorandum from Jones to employees confirms that, effective July
29, 2001, he laid off ten employees, at least three of whom werd2@workers (RX 39).
However, on Octoér 18, 2001, Jones issued another memorandum in which he stated that he
was laying off additional employees effective October 22, 2001 “due to a reduction in the grass
cutting service provided” (RX 40).

After considering the testimony and other evidesiceecord, | find the most probative
evidence regarding when Respondents’ contrelated work ceased to be the work diary kept
by Pedro Ochoa Chavez and the October 18, 2001 memorandum issued by Jones.

Chavezs diary was kept contemporaneously witk thiork reflected therein, and it is
consistent with other evidence of record. For example, Chavez testified during his deposition
that he started keeping records when he began working for Respondents and his diary accurately
reflected the hours he spemigaging in contraetelated work £ee, e.g., DX 13 at 1820, 2324,

32-34, 37, 46, 553, 79). For the first few days, he recorded his time on some loose sheets of
paper, and he subsequently transferred those times to the ldiaay.8182. The lastm@ry in

the diary is dated October 18, 2001, but Chas/est day of actual work was October 17, 2001
when he was “fired” (DX 13B, DX 13 at 78, 95). When Chavez performegooimact work

during this period, he made notations in the diary with respaghbse hours (DX 13 at %5).
Chavezs diary notes that he worked 44 hours but that he was paid for only 40 hours for the pay
period ending October 20, 2001 (DX 13B). Chavez returned to Mexico on October 25, 2001
(DX 13 at 40). Consistent with Chavetliary, Respondents’ payroll records for the pay period
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ending October 20, 2001 reflect that Chavez worked 40 hours that pay period, and there is no
entry for him for the following pay period (DX 6 at 123, 128).

Jones’snemorandum dated October 18, 20€tates, in relevant part: “LRS must reduce
the staff due to a reduction in the grass cutting service provided. . . . The layoff is effective 22
October 2001” (RX 40). Chaveztleposition testimony that he was “fired” on October 18, 2001
is consistent wh Jones’snemorandum issued the same date. Furtherdones sestimony
confirms that some 2B workers continued to work until late October 2001, although Jones
denied that they were then working on the D.C. contract. Jones acknowledged, agdleée cont
shows (DX 1 at 34), that the grass cutting season for the D.C. parks and recreation centers ran
through the end of October. Although he asserts that the D.C. government reduced the number
of “cuts” (Tr. 571), Jones produced no documentation confgraucth reduction which was
expressly required by the contract (DX 1 at 43). Nor did Jones address during his testimony
why, despite the reduction in the number of “cuts,” employees would not have continued to work
in the D.C. parks and recreation centdusng October performing services required by the
contract other than grass cuttimg., collection and removal of sticks, debris and trash;
mulching and maintaining flowerbeds and decorative trees; pruning shrubbery; and leaf removal
(DX 1 at 5, 7, 3RB5).

Looking at the evidence as a whole, | find thahes’sestimony that work on the
contract ended in September is less credible than the other evidence of record. | therefore find
that Respondents have failed to rebut the presumption thaethpioyees continued to perform
work under the D.C. contract up to and including the pay period ending October 20, 2001.
However, | also find that the evidence affirmatively demonstrates that no work in the D.C. parks
continued beyond that date. | thusdfthat the Agency may recover back wages and benefits for
nonrexempt workers employed by Respondents for the period beginning March 14, 2001 and
ending October 20, 2003.

3. Wages and Benefits Paid to Employeesfor Contract-Related Work.

The revised Kéy spreadsheets identify the 2328° and 30 norH-2B employees
discussed above which | have found to be covered under the D.C. contract, and ihey list,
alia, the hours worked by those employees during the relevant time period. These spreadsheets
were compiled principally from Respondents’ payroll and time and attendance records, and
neither the Agency nor Respondents dispute that these workers received compensation for the
hours listed thereif* The computations contained in the spreadsheets tbuisle a valid

92 Records for the preceding pay period similagffect that Chavez was paid for 73.25 hours of work (DX 6 at

114), and his diary confirms that he worked 74.25 hours but was paid for 73.25 hours (DX 13B). Other entries in
Chavez’ diary confirm the hours he was paid for (as reflected in Respondemtd! pEoords)

9 While Jones testified that he had requested 2BHhivorkers from “Amigos” (Tr. 536), Respondents picked up 21
H-2B workers on April 4, 2001 (Tr. 411, 5418). After the pay period ending April 21, 2001, two of these workers
(Lara Rosando &pinoza and Pedro R. Hernandez) left Respondents’ employ. According to Kelly's revised
spreadsheets, threeB workers began working for Respondents during that same pay period: Jorge Luis Cruz
Norberto, Jorge Luis Castro Hernandez, and Benito Moralsquéa (Att. A).

% Kelly testified at the hearing that his spreadsheets also include compensation paid directly to workers by Jones
which was not reflected in the payroll records prepared by Paychex and that his calculations accounted for these
payments.

-47-



starting point for determining the total amount of back wages and benefits which Respondents
owe. The total hours worked by the 53 covered employees during the period March 14, 2001
through October 20, 2003 reflected in the Kelly spreadstze:

Employee Beginning Ending Hours Rate of
Pay Period | Pay Period | Paid Pay
1. Baxin, Gaudencio 04/06/01 09/08/01 | 856 $8.00
2. Bertran Camacho, Joseph I. 04/06/01 07/28/01 | 638 $8.00
3. Campos Aguilera, Luis Alberto 04/06/01 10/20/01 | 1,051.75| $8.(0
4. Carmona, Augustin C. 04/06/01 07/28/01 | 644 $8.00
5. Castro Hernandez, Jorge Luis 04/21/01 10/20/01 | 1,105.5 | varied”
6. Chacha, Romero G. 04/06/01 07/28/01 626 $8.00
7. Chavez, Pedro Ochoa 04/06/01 10/20/01 | 1,172.3 | varied®
8. Cruz Norberto, Ige Luis 04/21/01 07/28/01 | 620.5 $8.00
9. Espinoza, Jaime Lara 04/06/01 04/21/01 | 74.5 $8.00
10. Espinoza, Rosando Lara 04/06/01 06/02/01 | 293.75 | $8.00
11. Fernandez Roman, Erasmo L. 04/06/01 07/28/01 596.25 | $8.00
12. Gutierrez, Rosando M. 04/06/01 10/20/01 1,036.25| $8.00
13. Herrera, Bertin Morales 04/06/01 06/30/01 |397.5 |varied’
14. Mendoza, Manuel Vichi 04/06/01 07/28/01 570.75 | $8.00
15. Morteo, Juan Hernandez 04/06/01 10/20/01 | 1,059.5 | $8.00
16. Nolasco Fernandez, Jose Luis 04/06/01 07/28/01 621.25 | $8.00
17. Rebolleda Hernandez, Petro 04/06/01 04/21/01 67 $8.00
18. Sanchez Gutierrez, Jose Manuel | 04/06/01 06/30/01 401 $8.00
19. Toga, Rosalino D. 04/06/01 07/28/01 |533.75 | $8.00

9 $8.00 for the pay periods from 4/21/01 through 6/16/01; $8.50 for the pay periods 6/30/01 through 7/14/01; $9.25
for the pay periods 8/25/01 through 10/20/01.

% $8.00 for the pay periods 4/21/01 through 8/11/01; $8.50 from the pay periods 8/25(@h th®/20/01.

7$8.00 for the pay periods 4/21/01 through 5/5/01; $8.25 for the pay periods 5/19/01 through 6/30/01.

% This is the same employee identified elsewhere in the recamteaslia, “Pedro R. Hernandez.” The Agency’s
opening brief notes th&edro R. Hernandez “only worked one or two pay periods [for Respondents] and no rent
was deducted from [his] wages.” DOL Br. at 48, n 21. Similarly, the Agency states that “Pedro Hernandez
Rebolleda” was one of three-2B workers who were no longer eloped by Respondents in June 2001 (DOL Br. at

49, n 22). Respondents’ time and attendance summary sheet aimdstigets for the pay period ending April 21,

2001 reflect 67 hours worked by Hernandez (DX 8 at 88&0), although the corresponding palretords do not

show that any wages were paid to this employee (DX 5-81.10The 67 hours noted in the time and attendance
summary and sigin sheets is consistent with the total hours worked by the employee identified by DOL as a non
H-2B worker in he revised Kelly spreadsheets at page 18. There were some payroll checks issued directly by Jones
to, among other employees, Hernandsze TR. 791 and RX 41 at 1173heck #3872 for $412.43) and, according

to Jeffrey Jones, Hernandez was one of thr@Bhivorkers suspended in April 25, 2001 for taking a lunch break at

a time which was not authorized (Tr. 560, RX 35 at 1204). The disciplinary notice reflecting the employee’s
suspension bears a handwritten note which states: “Mr. Hernandez was b&imedXgic] why he was being
suspended. He didn't like the action that was taken so he decided to quit.” (RX 35 at 1204). Based on the
foregoing, | find that Pedro R. Hernandez worked a total of 67 hours performing services under the contract and that
he is therefore entitled to compensation consistent with the wages and benefits provisions contained therein. |
further find that Hernandez received from Respondents compensation totaling only $412.43 prior to April 25, 2001,
the date of his resignatiordernandez is therefore entitled to compensation for 67 hours at the rate specified in the
contract for wages minus the compensation received.
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Employee Beginning Ending Hours Rate of
Pay Period | Pay Period | Paid Pay
20. Vasquez, Benito Morales 04/21/01 08/25/01 | 768.5 | $8.00
21. Vasgez, Isaac L. 04/06/01 10/20/01 | 1,026.25| $8.00
22. Xolo, Abraham G. 04/06/01 07/28/01 |586.25 | $8.00
23. Zaraleta, Claudio Blas 04/06/01 10/20/01 | 1,076.5 | varied”
24. Romero, Alcides 07/14/01 07/28/01 |92 $6.60°%°
25. Baker, Hoyt 09/22/01 10/06/01 |58.25 | $8.00""
26. Ball, Larry 04/07/01 08/11/01 |578 $9.05
27. Battle, Don C. 04/07/01 04/21/01 |101.5 |$10.00
28. Berganza, Maynor 04/07/01 05/19/01 |280.5 | varied”
29. Bowie, Chris 07/28/01 07/28/01 | 30 no
payments”
30. Carey, Delnar 09/22/01 10/06/01 |87.75 |$8.0""
31. Duarte, Manuel A. 04/07/01 10/20/01 | 1,209.5 | varied®
32. Duarte, Ventura 04/07/01 10/20/01 | 607.75 | varied®
33. Evans, Ronald 09/22/01 10/06/01 88.75 $8.00
34. Fields, Thomas 03/24/01 10/20/01 | 1,192.25| varied®’
35. Garcia, Haroldo 04/07/01 08/11/01 777.75 | $8.00
36. Hargrove, Calvin C. 04/07/01 10/20/01 | 888 $9.05
37. Hernandez, Jose Aceve 04/07/01 04/21/01 106.5 $9.05
38. Jackson, Devin 09/22/01 09/22/01 |16 no record®®
39. Johnson, Kenneth 05/05/01 07/14/01 | 213 varied®”
40. Jones, Dwayne Lewis 05/05/01 06/30/01 | 234.75 | $8.00

99°$8.00 for the pay periods from 4/21/01 through 6/11/01; $8.50 for the pay periods from 6/30/01 through 7/14/01;
$9.00 for the pay periods from 7/28/01 through 10/20/01.

190 As noted above, although Respondents’ payroll records do not list any individual by this name, Respondents’
time and attendance records for these two pay periods list “Alcides Romero”ilag Wavked the hours noted in

the Kelly spreadsheets (DX 11 at 0667, 0723). Kelly testified that checks were signed by Jones (versus being
generated by Paychex) with respect to these two pay periods (FB5354Two checks were issued to Alcides
Romeroon 7/28/01: one for $415.02 and the other for $190.00. The approximate hourly rate indicated above is
calculated by dividing the total sum of these payments by the number of hours worked by Alcides Romero.

101$8.00 for the pay periods from 9/22/01 throdgH06/01.

19249.00 for the 4/07/01 pay period; $10.50 for all the other pay periods.

193 Kelly testified that checks were signed by Jones (versus being generated by Paychex) with respect to this pay
period (Tr. 35455). However, Respondents did not offép evidence any checks issued to this employee, as they
did for other workers (RX 41 at 1185Accordingly, DOL correctly concluded that Respondents owe back wages
and benefits for all his hours worked (Att. A).

104 Respondentgayroll records do nopecify any payments for the 10/6/01 pay period (DX Bus, DOL

correctly concluded that Respondents owe back wages for all his hours worked during this pay period (Att. A).
1954950 for the pay periods from 4/07/01 through 5/5/01; $9.65 for the pagpémion 5/19/01 through 10/20/01.

196 $9.05 for the pay periods from 4/21/01 through 5/5//01; $9.30 from 5/19/01 through 7/14/01; $8.00 for the pay
periods from 10/06/01 through 10/20/01.

197$10.50 for the pay periods 3/24/01 through 4/7/01; $14 2héopay periods from 4/21/01 through 10/20/01.

198 This is one of several employees whose names are reflected on time and attendance records and not payroll
records (DX 12; DX 6).Because Respondents offered no evidence of payments made to this epip@lyee

correctly concluded that he must be compensate for all his hours worked (Att. A).

199410.00 for the 6/2/01 pay period; $8.50 for the pay periods from 6/16/01 through 7/14/01.
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Employee Beginning Ending Hours Rate of
Pay Period | Pay Period | Paid Pay
41. Jones, Kevin M. 04/07/01 06/16/01 | 340.25 | $12.50
42. Juarez, Jose L. 04/07/01 05/19/01 | 237.75 | $8.00
43. Mahoney, Clarence 09/22/01 10/20/01 | 198.25 | $8.00
44. Monroy, Perfecto 04/07/01 07/28/01 | 320.25 | $9.05
45. Morales, Cdos A. 04/07/01 05/19/01 | 231.5 $9.05
46. Morales, Jaime 04/07/01 06/30/01 |541.5 |varied™
47. Orellana, Antonion 04/07/01 04/07/01 | 27.5 $8.00
48. Perez, Mario 04/07/01 05/19/01 | 2415 | $8.50
49. Romero, Jose L. 04/07/01 05/19/01 | 250 $8.00
50. Strod, Jemme 07/14/01 07/28/01 | 116 $9.00
51. Thompson, Larry 04/07/01 10/20/01 | 1,219.5 | varied™"
52. Vasquez, Jose H. 04/07/01 04/21/01 | 105 $9.05
53. Williams, Michael 07/14/01 09/08/01 | 331.5 $10.00

(DX 5, 6).
4, Back Wages and Benefits Owed to Covered Employees.

The Agency seeks to recover, as back wages, the difference between compensation
actually paid to the abovdentified employees and the prevailing minimum wage under the
applicable wage determination, to the extent that such minimum wage exceedsldyeeshp
actual compensation rate. DOL also seeks recovery of underpayments in overtime and holiday
pay, health and welfare benefits, and compensation for time allegedly worked by employees
which are not reflected in Respondents’ payroll records. Eaittesé items is discussed below.

a) Health and Welfare Benefits

In my order granting partial summary judgment, | previously determined that
Respondents failed to pay health and welfare benefits required by the applicable wage
determination to any of empjlees. The contract required payment of health and welfare
benefits amounting to $1.63 per hour for each covered employee up to a maximum of 40 hours
per week. Respondents have failed to introduce any evidence that such benefits were paid to any
of theiremployees, and they are therefore liable for $1.63 for each hour worked-byempt
employees, up to a maximum of 40 hours per employee per week, during the period March 14,
2001 through October 20, 2003. The computations in the Kelly spreadsheetsedycafiect
the amounts due for such benefits with the exception of the following workers: Rosando
Gutierrez, Manuel Duarte, Ventura Duarte, Thomas Fields, Clarence Mahoney, Jerome Strod,
Larry Thompson, and Michael Williams. Calculations for these arsrkmproperly include
hours worked after October 20, 2001, which | have previously determined to be the last day
covered by the contract. The Agency also failed to calculate fringe benefits due to Thomas
Fields for the pay period ending March 24, 200k reviseKelly spreadsheets reflect a zero in

11048 .00 for the pay periods from 4/25/01 through 5/5/01; $8.25 forapegriods from 5/19/01 through 6/30/01.
11149 25 for the 4/7/01 pay period; $10.50 for the pay perd@ig01 through 10/20/01.
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thecorresponding column, while there is no evidence that Fields was paid fringe benefits for that
period) (Att. A. at 15, Column R)Finally, Pedro R. Hernandez is entitled to health and welfare
benefits casistent with my previous finding that he worked 67 hours performing semickes

the D.C. contract.

b) Overtime Pay

With respect to back wages owed for overtime pay, Respondents had a policy in place
during the relevant time period by which theydgoavertime compensation at the rate of one and
onehalf times an employee’s regular compensation rate for any hours worked over 80 hours
during a tweweek period (Tr. 805). However, the CWHSSA requires that all laborers and
mechanics be paid not less thare and ondalf times the basic rate for all hours worked in
excess of 40 hours during any workweek. 40 U.S.C. § 328(a); 20 C.5.Rc¥1) (2003}

The manner in which Respondents’ paid overtime thus resulted in some employees not receiving
overtime compensation to which they were entitt&tIn addition, since Respondents were not
paying their workers compensation at the rate established by the applicable wage determination,
any computations with respect to overtime pay were necessarily flawettherfuwre, as

discussed below, Respondents failed to accurately record all hours worked by their employees
under the contract, leading to other inaccuracies in overtime payments. Accordingly,
Respondents’ employees are entitled to recover back wagesyfeueh overtime

underpayments for the period from March 14, 2001 through October 20, 2001. However, the
back wages for overtime calculated by DOL must be corrected to the extent that the Agency used
inaccurate wage figures for certain pay periods fofdhewing employees: Hoyt Baker,

Manuel Duarte, Calvin Hargrove, and Thomas Fields. These miscalculations are discussed in a
separate subsection belowalso find that the Agency’s calculations erroneously credited one

hour of overtime compensation®Bedro R. Hernandez, who, according to Respondents’ time and
attendance records, did not perform any overtime work (DX 8 atAB6A at 18).

C) Holiday Pay

In its posthearing brief, DOL alleges that Respondents failed to provide holiday
compensation ttheir employees for the Memorial Day, Labor Day, and Independence Day
holidays (DOL Br. at 29)** Under 29 C.F.R. § 4.174, a contractor must provide holiday pay to
its employees based on the applicable wage determination. The wage determination@pplicabl
to the D.C. contract required Respondents to provide pay for at least the following ten holidays:
New Years Day, Martin Luther King, Jr.’s Birthday, Washington’s Birthday, Memorial Day,

M2t is irrelevant that Respondents paid their employees every two weeks instead of weekly. The CWHSSA and
applicable regulabins require employers to total all hours worked by an employee pursuant to the contract in each
workweek even though the employees are paid ongeekly basis.See In the Matter of Hugo Reforestation, Inc.

and Hugo Peregrino, ARB No. 99003, ALJ No. 199-SCA-20, slip op. at 6 (ARB Apr. 30, 2001) (improper for
employer to pay employee who worked 48 hours in first workweek and 32 hours in second workweek at standard
rate for all hours).

13 One example of such underpayments, noted in the Agency’s brief BBGit 26), is Jorge Luis Castro

Hernandez who worked 41.5 hours during the first week of the pay period ending August 11, 2001 but received no
overtime compensation because he worked less than 80 hours during-theekvpay period.

14 Al three holidaydall within the period from March 14, 2001 to October 20, 2001, which | have previously
determined to be covered by the D.C. contract.
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Independence Day, Labor Day, Veterans Day, Thanksgiving Day, arsdnads Day (DX 2 at
90). Under the applicable regulation, a-tinhe employee who is eligible to receive payment for
a named holiday must receive a full day’'s pay up to 8 hdsees29 C.F.R. § 4.174(c)(1).

The evidence of record establishes that@adents did not pay any employees for
Memorial Day and Labor Day (DX 5 atf&b; DX 6 at 99100; DX 9 at 5581; DX 12 at 774
75). In addition, a comparison of Lawn Restoration’s-@igsheets with its payroll records
reveals that Respondents also faite pay those workers who did not work on Independence
Day (DX 5 at 7275; DX 11 at 66457). While both the regulation and the applicable wage
determination allowed Respondents to “substitute for any of the named holidays another day off
with pay in accadance with a plan communicated to the employees involved,” Respondents
offered no evidence that they provided such alternative days off (DX 2 at 90). 29 C.F.R.
84.174(a)(3). Accordingly, Respondents owe their employees back wages for these holidays.

In addition, Respondents failed to adequately compensate employees that performed
work on the D.C. contract on Independence Day (DX 5 at5{DX 11 at 66468). The
relevant regulation provides that “[u]nless a different standard is used in the wargeiiztion,
a full-time employee who works on the day designated as a holiday must be paid, in addition to
the amount he ordinarily would be entitled to for that day’s work, the cash equivalent ef a full
day’s pay up to 8 hours or be furnished anotherafayith pay.” 29 C.F.R. 8§ 4.174(c)(2).
Respondents’ payroll journal and time and attendance records establish that several employees
worked on Independence Day (DX 5 at72, DX 11 at 66468). Also, the sigiin sheet for July
4, 2001 contains both ttlsgnin and sigrout times for the employees and a note addressed to
Jones, stating that the “men say they worked 12 hrs” (DX 11 at 668). In addition, Glubaez’
reflects nine hours of work on July 4, 2001, and both Pedro Chavez and Isaac Vasdjeez tes
that they worked on that day with the understanding that they would be paid at time and a half
(DX 13B at 5; DX 13 at 91; DX 15 at 48). Respondents’ payroll records indicate that the
employees that worked on Independence Day were paid atebelar rates and did not receive
“the cash equivalent of a futlay’s pay up to 8 hours.” 29 C.F.R. § 4.174(c)(2). Nor did
Respondents present any evidence to show that they provided alternative days off in lieu of this
holigl?y, as permitted by the regtibn and the applicable wage determinatitmd.; DX 2 at
90.

d) Uncompensated Pi@hift Activities.

The courts rely on the FLS# determine whether the time worked by employees is
compensable under the SCA. 29 C.F.R. § 4.468generally In re Lucy E. Enobakhare, 9599
CCHWH 132,534 (1996). The prand posshift time is compensable only if the employees
are “required to be on the employer’s premises, on duty or at a prescribed workSkzdd?’
Clemens Pottery Co., 328 U.S. at 6991, superseded by statute on other grounds as stated in

115 Respondents claim that when salaried employees Thomas Fields, Kevin Jones, and Larry Thompson worked on
holidays, theywere permitted to earn compensatory time (R. Br. at 18). To support this claim, Respondents point to
notations in the payroll record indicating that Fields and Jones used some of their compensatory time in early May,
2001 (RX 45 at 514). However, Respents did not present any evidence showing that this time was given as a
compensation for the holiday work or was offered pursuant to “agolamunicated to the employees,” as required

by the regulation and the applicable wage determination (DX 2 aR90%.F.R. § 4.174(a)(3).
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Carter v. Panama Canal Co., 463 F.2d 1289, 1293 (D.C. Cir. 197&ealso 29 C.F.R. § 4.178.
By contrast, activities voluntarily undertaken by the employees for their own convenience are not
compensableSee U.S. Dep't of Labor v. J.N. Moser Trucking, 9902 CCHWH 133,049 (2000).

In this case, the prehift and posshift activities of workerencludedtravel time from the
shop to the work sites and back, and time spent loading and unloading equipment-(I#, 116
422-23, 457, 517, 5120, 57273, DX 19). However, because the evidence of record does not
allow for a reliable estimate of peshift hours, only the prehift hours will be considered®
Under the applicable law, an employer must compensaepsoyees for the time spent loading
equipment. The Supreme Court has held thaspif activities performed upon arriving at the
workplace, such as preparing equipment, are compenddhl€lemens Pottery Co., 328 U.S. at
693 seealso U.S Dep't of Labor v. Cole Enters., 62 F.3d 775 (6th Cir. 1995) (holding that
compensable hours include gsleift work performed by waiters and waitresses who prepared the
dining room before their shift and cleaned up and put away equipment after theiAstof);.
United Sates, 13 CI. Ct. 442 (1987) (holding that time spent picking up equipment at the
beginning of a shift and returning it at the end of a shift is compensable).

The evidence convincingly establishes that Respondents required the workers to load
equipment prior to their shifts and unload it at the end of the day, but did not compensate
employees for the time spent on these activities. A memorandum dated July 3, 2001 informed
Respondents’ workers thdteginning July 5, 2001hey were required tagn in daily at 6:00
a.m. at which time the clock would run for only 15 minutes (until 6:15 a.m.) while equipment
was loaded on the trucks and would not resume runningthatdrews reached their assigned
work sites (DX 18). Although Jones testifiedttReespondents did not create this memorandum
(and that he never saw it before the complaint was filed by DOL), abundant evidence establishes
that Jonegither authorized its creation was its author (Tr. 5884). While it does not contain
Jones’ssignatire, the text of thduly 3rdmemorandum is followed by a typed name and title,

i.e, “J. Jones LRS Pres” (DX 18). Respondents had a practice of issuing memoranda to their
workers (RX 39, 40), and the contents of the memorandum make it clear thatotsheathirst

hand knowledge of Respondents’ business operatibmmses’'sassertion that the memorandum is

not consistent with the standard format used by Respondents (184b82unconvincing since
Respondents did not always use the same format foonagista acknowledged by them to be
Respondents’ recordsbid. 1*® Also, when Investigator Zylstra questioned Jones during their

final conference about the change in policy reflected in the memorandum, Jones not only did not
deny the existence of the memuadam, but he acknowledged the change in policy and explained
that it was meant to deter inefficient use of time by the workers while loading equipment (DX 19

18 DOL acknowledged that it is impossible to make a reliable estimate of thehpfbstours, because Respondents’
sigrrin sheets did not reflect “site out” or “shop in” times at the end of the day (DOL Br. at 43).

7Byt see In re Pollution Control Constr. Co., Lisbon Contractors, Inc., 1990 WL 484313 (DOL Wage Appeal

Board) (holding that no compensation was required where pipelayers loaded and unloaded equipment in order to be
allowed to use employer’s trucks for thpersonal purposes). As DOL correctly points out, this case is

distinguishable because Respondents’ workers “were not exchanging their service for a personal benefit” (DOL Br.
at 37).

118 Jones further undermined his own credibility when he testified'ltdan’t hand out memos to employees at all,”

but later acknowledged that the contrary is true (RX 39, 40).
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at 115)**° Furthermore, the testimony and statements made by Respondents’ employees confirm
that te policy set forth in the July 3rd memorandum was in fact implemented. In particular,
Pedro Chavez, Isaac Vasquez, and seven ota8 employees interviewed by DOL stated that
they loaded and unloaded equipment at Respondents’ warehouse and congrofethge in

policy reflected in the memorandum (DX 13 at2Z® DX 15 at 2628; DX 21 at 4, 7, 10, 145,

18, and 2122)'?° Indeed, Pedro Chavez testified that he changed his method of recording work
hours in his diary as a result of Respondents’ chantfeintimekeeping policy, and his diary
reflects this change (DX 13 at-28, 51)*** Furthermore, starting on July 18, 2001,

Respondents’ sigm sheets were changed to reflect “site in” and “shop in” times, consistent

with the new policy described in timemorandum (RX 50 at 738). Finally, Jones admitted

that workers had to load equipment on the trucks when he described their morning routine as
follows: “[y]ou get in your truck, if your weed eater is on another truck or whatever, you move
that, put iton the other one, and then they’ll proceed to their first site” (Tr. 761).

The time spent by Respondents’ employees traveling from the warehouse to their first
worksites was also compensablBhe determinationf compensability under the FLSA is
govened by the Portal to Portal Act, 29 U.S.C. § Bbdeq., which was amended by the
Employee Commuting Flexibility Act of 1996. Under this amendment, employers are not
required to compensate travel from home to work if it is “a normal incident of emplayn2en
C.F.R. 8 785.3%ee als0 29 U.S.C. § 254(a). By contrast, travel is compensable i&it is
integral part of employmentSee Herman v. Rich Kramer Constr., Inc., 163 F.2d 602 (8th Cir.
1998) (holding that travel time from employer’s office & beginning of the workday and
returning to the office at the end of the workday is compensalégd Transp. Union Local
1745 v. City of Albuquerque, 178 F.3d 1109 (10th Cir. 1999) (holding that tinee that drivers
spent traveling on city shuttles tand from relief points at beginning and end of their split shift
periods was compensabl®&gker v. Barnard Constr. Co., 146 F.3d 1214 (10th Cir. 1998)

(holding thatemployeesreturn travel time associated with refueling and restocking welding rigs
in the evenings was compensable as an integral and indispensable part of principal activities for
which they were hired)sec’'y of Labor v. E.R. Field, Inc., 495 F.2d 749 (1st Cir. 1974) (travel

time for return trip to employer’s shop at the end of the workslagmpensable). Thui$,an
employee is required to repdota meeting place to pick up equipment or to receive instructions,
the traveltime from such designated place to the first worksite is compens&#e9 C.F.R.
§785.38.

119 Jones also acknowledged that while DOL'’s search of his computers in January 2003 did not uncover the July 3,
2001 memorandum, he had a praetit the start of every new year of deleting documents from the prior year from
his computer (Tr. 869).

120 5ix H-2B employees indicated that they were required to load equipment, including trimmers, blowers, “36"s,
“42"s, weed eater, blowers, rakes andwie. Ibid. Thus, Thompson's testimony that the workers did not have to
load equipment is not credible (Tr. 423). Also, six employees stated that in July, 2001, Respondents
implemented a new system for calculating hours worked, and the seventh esrgitted that he was only paid for
15 minutes for loading and unloading equipmdbid. The employees also indicated that the time clock would not
start running until they arrived at the first worksite and would stop running when they left the lesitevdbid.

121 He explained that initially he recorded only the time when he arrived at the Respondents’ shop, but after the
change in policy he added a column that reflected the time he arrived at the parks (DX-28,883,9X 13B).
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As noted above, Bpondents’ July 3rd memorandum clearly required that the workers
report to the warehouse prior to going to the work&itesd the employees’ statements indicate
that they did so on a daily basis (DX 18; DX 13 at285 3536; DX 15 at 14, 187, and 24; DX
21 at 3, 10, 14, 18, and 2R)'** Also, supervisor Larry Thompson testified that Respondents’
foreman, Thomas Fields, gave out a list of work sites to each crew in the morning at the
warehouse (Tr. 423). In addition, Pedro Chavez testified, and Resp®adknowledged, that
the workers were sometimesassigned by the supervisors in the morning from one crew to
another (DX 13 at 336; R Br. at 17). In fact, Jones admitted that the workers were required to
report to the warehouse when he testified the designation “site in” on the sigm sheets
represents the time when the workers were required to report to the warehouse (Tr. 863). He
also stated that the “site in” notation represented “[t]he time your day starts . . . [w]hen they
arrived at theshop to leave to go to their first site . . . You come to the shop, you signin....”
(Tr. 761). In light of this evidence, Respondents’ claim that #28Bkivorkers were not required
to report to the warehouse in the morning and did so only to sieeargansportation to and
from work is not credible (Tr. at 56&7, 761).

In calculating back wages for pshift activities, the Agency estimated that the workers
spent one hour every workday loading equipment on the trucks and traveling to thet@gork si
(Att. A). | find that this estimate is reasonable and substantiated by the evifleacerd. The
Agency calculated back wages for qsfaft work starting only with the pay period ending July
28, 2001, when Respondents changed the format of thénsgireets to reflect “shop in” and
“site in” times (Tr. 31718; Att. A.; RX 50 at 736). Kelly testified that on most days the time
difference between the “shop in” and “site in” time appeared to be one hour (7X9B1h
addition, Pedro Chavez testidl that loading the equipment took approximateh8R0minutes,
and that travel to the sites took approximately one hour (DX 13-25P4Kelly testified that,
contrary to the July 3rd memorandum, Respondents paid their workers only from the “site in”
time to the end of the day, minus one hour for lunch (without adding 15 minutes for loading and
unloading equipment) (Tr. 319). Accordingly, DOL rightfully added one hour to each worker’s
total daily hours, with the exception of Pedro Chavez whose backswegye calculated based
solely on the hours noted in his diary (Tr. 320 Att A).

e) Other Uncompensated Time.

As noted above, | have already found in my order granting the Agency’s motion for
partial summary judgment thRespondents improperly dededtonehalf hour for two fifteen
minute breaks from the daily total of hours worked by employees performing work under the
contract. Jeffreyones acknowledged that it was Lawn Restoration’s policy in 2001 to deduct
one hour per day for a ofalf hour lunch break and two separate 15 minute breaks (Tr8356
For purposes of the SCA, the “[d]etermination of hours worked will be made is accordance with

122 The memorandurstated, in part: “[e]ffective 7/5/01 the report time will stay at 6:00 am. All employees must
sign in at 6:00 am with Mr. Fields . ... On 7/5/01 LRS will start the clock at 6:00 am until 6:15 am to load all
equipment on all trucks. The clock will tag when trucks arrive at the work site . . . At the end of the day each
truck will return to the shop and clean all equipment receiving 15 minutes and signing out” (DX 18)

123 For example, 2B employee Luis Campos stated that “in the morning a supepiida me up along with my

other ceworkers and takes us to the main office. From here we load the tools, lawn mowers in a truck, then we go
to the gas station and fill up from 3 to 4 gas containers and then to the first work site” (DX 21 at 3). Other
enployees’ made similar statements (DX 21).
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the principles applied under the Fair Labor Standards Act [‘FLSA”] as set forth in part 785 of
this title.” 29 C.F.R. 8 4.178. Thus, a roompensable bona fide meal break must consist of 30
or more minutes and afford an employee a complete relief from his or her duties. 29 C.F.R.

§ 785.19. By contrast, a period of 15 minutes must be counted towards tvowuked. 29 C.F.R.
§785.18. Thus, in computing back wages owed to employees, pOperly added to each
employee’s daily hours thirty minutes for two 15 minute breaks improperly deducted by
Respondents (Att. A).

In addition, Respondents impropergiléd to compensate-BB employees for the hours
worked on April 5th and 6th, 2001. In particular, Respondents failed to pay their employees for
the time spent in processing, training, and orientation on April 5, 2001. Jeffrey Jones
acknowledged that ohhursday, April 5, 2001the 21H-2B employees were transported to the
warehouse and asked to fill out employment applicatie@gptrms, and tax forms (Tr. 5456).
These workers were also issued uniforms and safety equipment (#9b48\ccordinga
Jones this “processing” took approximately one andhatito two and ondalf hours (Tr. 545
46, 54849). Respondents further assert that no employment relationship existed between
Respondents and the2B workers at the time of “processing,” becatiseH2B workers were
mere “prospective employees” that were being considered for employegenRespondents
were free to reject any-BB workers that failed to present a valid passport or visa). However,
under the FLSA?* the courts do not require prfoaf a contract of employment to establish an
employment relationshipSee Walling v. Sanders, 136 F.2d 78, 81 (6th Cir. 1945). Thus, DOL
is correct in stating that “Respondents’ actions on April 5th, in light of their prior contacts with
Amigos to recrit 22 Mexican workers and their submission of a labor certification application
for H-2B employees, establish that the2B employees were ‘employed’ by Respondents at the
time they were brought to the Respondents’ warehouse for processing and trad@igBr( at
13). Furthermore, the FLSA defines the term “employ” broadly as “to suffer or permit to work,”
and the courts have held that “all the time during which an employee is necessarily required to be
on the employer’s premises” is compensable. Z2QI8 203(g);see also 29 C.F.R. § 785.6;

Mt. Clemens Pottery Co., 328 U.Sat 69091. Therefore, under the facts of this case, the time
spent by the F2B workers in “processing” is compensable.

As stated abovehe courts look to the FLSA to determitine number of hours worked
for the purposes of the SCAce 29 C.F.R. § 4.178&ee generally Inre Lucy E. Enobakhare, 95-
99 CCHWH at132,534. Under the relevant provisions, training need not be compensated only
when (a) attendance is outside the erygés’ regular work hours, (b) attendance is voluntary,
(c) the training is not directly related to the employees’ work, and (d) the employees do not
perform productive work during trainingsee 29 C.F.R. § 785.27. Several2B employees
havestated thathey received training on April 5th (DX 13 at 29; DX 15 at21l9 DX 21 at 3,
10)1* In particularPedro Chavez and Isaac Vasquez testified that the workers were shown
training videos that contained instructions on the proper use of weed eaters, arel \étesiegal

124 As noted above, the FLSA governs the determination of the number of hours worked for purposes of the SCA.
See29 C.F.R. § 4.178.

125 Romero Coatzozon stated that on the first day Respondents conductetitraipiaig at the main office (Tr. 184,

DX 21). Fernandez and Norberto made no mention of training, but referenced Chavez's diary (which does mention
training) as an accurate reflection of their hours (Tr. 185, DX 21). Benito Vasquez stated thatthis fles/s of

work were training and not paid fotbid.
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that Jones also gave instructions to the workers on the importance of cleaning the work site prior
to cutting grass (DX 13 at 29; DX 15 at-28)*?° The statements of other2B employees
corroborated this testimony (DX 21 at 3, 1&urthermoreLarry Thompson testified that he

offered the video to the-2B workers (Tr. 414). Thomsaisotestified that he subsequently

took H-2B workers on a touwsf D.C. parksvhere they would be working, and the statements of
Pedro Chavez and Isaac VasqueZicanthis testimony (Tr. at 4556; DX 13 at 3é81; DX 15

at 21). Even though Jones testified that he did not authorize such a tour, Thomson testified that
he informed Jones over the radio that he was taking the workers on a tour (Tr. 417). Therefore,
the tour took placewith Jones’sknowledge and acquiescence, and thus was implicitly authorized
by RespondentsSee Munbower v. Calcicott, 526 F.2d 1183, 1188avisv. Food Lion, 792

F.2d 1274 (4ttCir. 1986). Similarly, where an employer is aware oéitgployees’ activities,

but does not express disapproval or order them to stop, such activities are compé&asable.
Calcicott, 526 F.2d at 1188

The evidence of record is sufficient to make a reliable estimate of the time spent by the
H-2B employees otraining and other workelated activities on April 5, 2002’ Luis Campos
indicated that he and 20 other employees received training from 6 a.m. until 1 p.m., and Pedro
Chavezs deposition statement corroborates this assertion (Tr. 183; DX 21 at B1)3 4t
Furthermore, Isaac Vasquez also testified that the workers were picked up at around 5 a.m. and
spent approximately six hours on all the aforementioned activities (DX 152&)21
Accordingly, 21 H2B workersshould be awarded $58.82 each in baelges for the 6.5 hours
worked on April 5, 2001

With regard to April 6, 2001, the evidenestablishes that 21-BB employeesvorked
on that day, but only two of these employees were compensated for their work. Respondents’
sigrrin sheets indicate #t the H2B employees worked from 6 a.m. until 2 p.m. on April 6th,
and payroll records do not reflect any compensation for that day during the pay period ending
Sunday, April 7, 2001 (RX 42 at 428; DX 5 at 1816). Respondents claim that only twe H
2B employees, Jose Sanchez Gutierrez and Bertin Morales Herrera, worked on that day and were
paid for their work with personal checks (R. Br-:&;, RX 41 at 1177, 1181; RX 43 at 436).
Jones testified that the other employees reported to the warehousel&@thA@nly to be
assigned their equipment, and that the employees’ signatures on the sign in sheet for that day
represent receipt of assigned weed eaters (R Br. at 33; T2232MHowever, Respondents’
sigrrin sheet for April 6, 2001 makes no referet@equipment and reflects a full eigbur

1261 fact,Jones acknowledged that only two workers had indicated that they knew how to use weed eaters and were
assigned to work on April 5th (Tr. 8222, 845).

127 Respondents argue that theeigy improperly relied on the testimony of a small percentage of their employees
to reconstruct the hours worked by all employees (R Br.-8029 However, this claim is misplaced since the
testimony of a representative sample of employees can estabiisform pattern or practice of back wages owed
for all employees as a matter of “just and reasonable infereSee Donovan v. Smmons Petroleum Corp., 725

F.2d 83 (10th Cir. 1983). It is not required that the majority of the employees testifygas|tre testimony
presented supports the reasonable estimate of hours worked by all emp&esgd@snovan v. New Floridian Hotel,

676 F.2d 468, 472 (1A Cir. 1982)(awarding back wages to 207 employees based on the testimony of only 23).
128 \While Jons testified that the training video was only severtenminutes long, Vasquez and Chavez indicated
that the video demonstration took approximately two hours (Tr434®X 13 at 30; DX 15 at 19). However, this
disagreement is immaterial in light oktlaforementioned substantial evidence that the workers spent a total of 6.5
hours performing jolvelated activities on April 5, 2001.

129 From 6 a.m. until 1 p.m., minus one half hour for lunch.
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day: from the 6 a.m. sigim time to the 2 p.m. sigaut time (RX 42 at 4231). This evidence is
corroborated by Chavexzdiary which also reflects eight hours of work for that day (DX 13B).
Furthermore, evetfithe workers did not perform any lawn maintenance work on that day, and
instead had to spend this entire time at the warehouse obtaining equipment, this time (including
any waiting time) would still be compensablgee Mt. Clemens, 328 at 69691; Amosv. United

Sates, 13 Cl. Ct.at 449 Accordingly, the Agency correctly concluded that Respondents’
employees are owed back wages for 7.5 hours for the work performed on that day.

Finally, several employees have stated that Respondents failed to p&grtiadirhours
worked after April 6, 2001 (DX 13 at 78, 8588, and 1056; DX 15 at 17; and DX 21 at 15,
18 and 22). In fact, Jones acknowledged that on June 11, 2001, he imposediaythree
suspension on ten workers who refused to board the truck mdiming until their complaints
about unpaid hours were resolved (Tr. 562). Nevertheless, DOL “acknowledges that it is
impossible to reasonably estimate the hours worked by those employees” with the exception of
Pedro Chavez (DOL Br. at 41, n.17).

With respect to Chavez, DOL asserts, and | agree, that it is possible to accurately estimate
the total number of uncompensated hours worked by this employee. As noted above, Chavez
maintained a thorough and contemporaneous diary of all his work hours,igvhafsistent with
other evidence of record (DX 13 at-18; DX 13B). On this basis, | have previously found that
Chavezs diary accurately reflected the hours he spent engaging in cerefaietd work $ee,

e.g., DX 13 at 1820, 2324, 3234, 37, 46, 553, 79). The diary reflects several discrepancies
between the number of hours worked by this employee and the number of hours paid according
to Respondents’ payroll recortf§. Pedro Chavez asserted that he complained to Respondents
on several occasiondaut uncompensated hours (DX 13 a7/ 8588, and 1056).

However, he was compensated for only one of several underpayments (Tr. 669). Thus, I find
that DOL appropriately based its calculations of back wages due to Pedro Chavez on the work
hours refécted in his diary (Att. A).

f) Miscalculations in the Revised Kelly Spreadsheets

The back wageomputations in the revised Kelly spreadsheets are based on appropriate
wage rates*! with the following exceptionsFor Hoyt Baker, Kelly incorrectly usesh hourly
rate of $9.25, while the correct rate for this employee is the minimum wage of $9.05, given the
fact that he was paid $8.00 per hthe entire time he was employed by Respondefts
Manuel Duarte, Kelly erroneously used $9.30 for the papgeifrom 5/19/01 through 6/02/01,
while the appropriate rate is $9.6Similarly, for Thomas Fields, Kelly used a rate of $14.25 for
all pay periods, while $10.50 was the appropriate rate for the pay periods from 3/26/01 through
4/12/01. Also, for Calvi Hargrove, Kelly used a rate of $9.05 for the pay period ending 4/7/01,
while Respondents’ payroll records reflect a rate of $9.50 for this pay period (DX 5 thk0).
Agency also erroneously indicated that no back wages are owed to Devin JacksAra(Att.

130 For example, Chavez’ diary notes that he worked 44 hourthaube was paid for only 40 hours for the pay
period ending October 20, 2001 (DX 13B).

131 Kelly testified that heised a rate of $9.05 as stipulated in the wage determination, except for those employees
whose rates were higher than tequired minimun(Tr. 310, 31415,DX 2).
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16)1%? In addition, the Agency failed to calculate any back wiges fringe benefits owed to
Thomas Fields for the period from March 14, 2001 through the pay period ending March 24,
2001.

5. Entitlement to Recover Funds Deducted From Employee Paychecks.

The Agency also seeks to recover the amounts deducted by Respondents from the
employees’ paychecks, which had the effect of increasing the disparity between the employees
rate of pay and the minimum wage required under the contract. In partibeldgency is
seeking to recover the amounts deducted from t28 M/orkers’ pay as rental payments for the
housing provided by Respondents, as well as the $100 deductions that were applied #®Bine H
workers who failed to provide social securitymers. In addition, DOL is seeking repayment
of the amounts deducted for equipment damage and other miscellaneous deductions. For the
reasons described below, | find that tledswhich were deducted from these workers’ pay
must be repaid.

a) Rent Deluctions.

Regulations implementing the SCA provide in pertinent part that an employer will fail to
meet the wage requirements of the Act if it makes unauthorized deductions that reduce the wage
payment made to its employees below the minimum wage redujrdee Act and the contract.

29 C.F.R. 8 4.168(a). Authorized deductions for the cost of lodging are addre§skd6ia,

which permitsemployers to include as part of the applicable minimum wage “the reasonable cost
or fair value, as determined by tAdministrator, of furnishing an employee with ‘board,

lodging, or other facilities,’ . . . in situations where such facilities are customarily furnished to
employees, for the convenience of the employees, not primarily for the benefit of the employer,
andthe employees’ acceptance of them is voluntary and uncoerced.” 29 C4-1B7 $ee

generally In re Rob Sweat and Assoc. and Tony and Susan Alamo Christian Found., Inc. 1991

WL 733671 (BSCA 1991). The regulation further states timtleterminationfdreasonable

cost” must be made “in accordance with the Administrator’s regulations under the [FLSA],
contained in . . . part 531 of this title,” which explain the terms usg&dtit67. 1bid.** It is
undisputed that Respondents deducted $87.50 fromabes paid to F2B employees on a
biweekly basig®®

Several courts have held that Part 531 “permits a credit for housing by an employer only
if all of its employees are customarily furnished with the benefithh'r v. IHS Inc., 93 ARN-1
(ALJ Mar. 18, P96) (Assoc. Chief ALJ GuillYemphasis added) (denying wage credit where
housing was furnished only to Australian nurses, but not to U.S. nussea)so Archiev.

132 There is no evidence that Jackson was paid for any of his work. Howeeeyised Kelly spreadsheet

erroneously indicates zeros in the columns for back wages due (Att. A. at 16, Column L and O).

133 Since Fieldshourly rateduring this pay period ($10.50) exceeded the minimum wage, his back wages consist
only of improperly subtracted break time and overtime pay, if any (DX 5).

134 Sections 531.3 and 531.4 explain the term “reasonable cost.” In so doing, § 531.4 incorpotatesamarily
furnished” requirement. One must then consult § 531.31 which defines the term “customarily” and § 531.30 which
explains the term “furnished,” as well as the case law that further interprets these terms.

135 5ame amount was charged in femtthe Anacostia house and the Bladensburg house.
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Grand Cent. P’ship, Inc., 86 F.Supp.2d 262, 269 (S.D.N.Y. 2008¢nying credit where hsing

was offered only to homeless or formerly homeless employees of the shelter, but not to other
staff members, who did the same types of work). These cases make it clear that even when an
employer isolates a group of employees reasonably expectedtoded of housing, such

selective provision of lodging does not satisfy the “customarily furnished” requirement. In this
case, it is undisputed that Respondents offered housing only to tB&mbrkers, but not to the
similarly employed noiH-2B workes.

Furthermore, the evidence does not establish that42® Workers voluntarily accepted
wage credit for lodging as a term of their employment, as required by the regul&ser28
C.F.R.884.167 andb31.30**® Even among those courts that disptie validity of the
“voluntariness” requirement under the FLSA531.30), several have recognized that, as a
general rule, wage credit is not appropriate if the employer does not afford its employees a
choice between accepting wage credit as a term ofoymeint and not accepting employment
on these termsSeg, e.g., Donovan v. Miller Props., 547 F.Supp. 785, 7880 (M.D. La. 1982),
aff’d, Donovan v. Miller Props., Inc., 711 F.2d 49 (5th Cir. 1983pavis Bros., Inc. v. Donovan,

700 F.2d 1368, 1371 (f1Cir. 1983);see also Lopez v. Rodriguez, 668 F.2d 1376, 138M(C.

Cir. 1981). In particular, these courts recognized the importance of the employees being fully
informed about the wage credit when they enter into an employment contract, and that such
credt is not appropriate where employees were misled or provided with substandard
accommodationslbid. Not surprisingly, the courts have stressed the importance of this
requirement in cases involving immigrant workef$ws, in a case factually similar tive

present case, the court found that acceptance of benefits by an employee was involuntary,
because the employer took advantage of aErglish speaking alien who “had no other place to
live and no choice but to accept food and facilities providedripiayer.” Intraworld

Commodities, Corp., 24 W.H. Cases 860 at 133,922;Lopez v. Rodriguez, 668 F.2cat 1376
(distinguishingintraworld on the basis that “livingn” was a necessary condition of employment
for a Bolivian housekeeper).

Here Respondes failed to carry their burden of showing that, when the workers
accepted employment with Respondents, they were informed about the nature of the
accommodations and accepted them as wage cthaties testified that when the2B workers
arrivedin Washngton he offered to move them temporarily into a hotel “or something of that
nature,” but explained that it would be more expensive for them if he did (Tr. 544). Jones further
testified that all the workers agreed to stay in the house on High Stresitlarat want to go

136 Section 4.167 allows wage credit only if “the employees’ acceptance of [facilities] is voluntary and uncoerced.”
29 C.F.R. 8.167. Section 4.167 also refers$t631.30, which states that “[n]ot onfyust the employee receive the
benefits of the facility for which he is charged, but it is essential that his acceptance of the facility be voluntary and
uncoerced.” 29 C.F.R. § 531.38everal courts have held tH531.30, which interprets Z3(m) ofthe FLSA,
improperly incorporated the “voluntariness” requirement into the FLSA. For a discussion of the debate regarding
the validity of the “voluntariness” requirement under the FLSAD@®van v. Miller Props., 711 F.Supp. 785, 787

90 (M.D. La. 1982)aff'd, Donovan v. Miller Props., Inc., 711 F.2d 49 (5th Cir. 1983). It is unclear to what extent
these holdings affect the validity 84.167 which interprets the SCA to require “voluntariness.” Furthermore, a
controlling decision of the D.C. Circu@ourt recognized the validity of the “voluntariness” standard under the
FLSA, but interpreted it narrowly as requiring that the employee voluntarily accept the job knowing the facility will
be part of his compensatioh.opez v. Rodriquez, 668 F.2d 1376,380 (D.C.Cir. 1981). In the end, there is no need

to resolve this issue in the present case, because Respardams entitled to wage credit in any event.
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back to Mexico (Tr. 544)Some, but not alemployment applications signed by theH

workersin this case reflect a notation at the bottom of the signature page. The notation, which is
writtenin English and prirgd in typesize whch is substantially smaller than the other print
appearing in the application, reads in pertinent part as follows:

Statement of understanding between Lawn Restoration Service, Inc and the above
named applicant. 5 April, 2001

LRS officials informed me thidousing was available for the requested 1PEH
workers. Due to the arrival of the unrequested 12BHvorkers housing is
unavailable.

| understand and willfully accept the temporary housing accommodati@g6@
High Street S.E. LRS will automadity deduct $87.50 for rent from my salary
on a biweekly basis

(RX 25).

Under the facts presented here, | find Raspondents’ employees were not given a
meaningful opportunity to accept or reject this term of employmatingjustarrived from
Mexico with hardly any funds and no knowledge of Englisines essentially told them they
could live in the house he was willing to provide or they could find some place else to stay which
was likely to cost them moi@r. 544,552). In addition, whetheany of the H2B workers
actually understood the notation that appeared on some of their employment applications is also
guestionable since the “statement of understanding” was written in English in small print and
most of the workers spoke Spanish only.

Furthermore, it is clear that acceptance of lodgig only be voluntary if the quality
of the housing provided by the employer approximates the reasonable expectations of the
employees at the time they accept it as a term of their employment.VBs@ueez testified that
prior to arriving to the United States, the2B workers “were told that we were going to get
apartments, and we got a house thfdrget it. It was just no good” (RX 15 at 37J. In fact,
Jones testified that he originally intesttito house the 2B workers in three fivddedroom
houses (Tr. 537)Instead, the workers were provided with housing that was described by several
witnesses as substandard. Thus, D@lestigator Eva Gross testified that the Anacostia house
appeared abaoned, had very poor lighting, had a hole in the ceiling, and containedea “bar
minimum?” of old furniture (Tr. 1096). Likewiselnvestigator Ingrid Quiles testified that the
house was in a “deplorable” condition, appeared abandoned, had hardlyhéing liggas
sparsely furnished with broken furniture, and was infested with rats (B2)8£® Investigator

137 This statement is corroborated dgnes’ testimony that the-2B workers he employed in @0 were housed in

an apartment building owned by an individual named Jerry Hudielthatlones had an agreement with Hudley to

rent his apartments for the-2B workers in 2001, but Hudley never provided such housing (T¥8%97

138 Respondents point bthat the testimony of Ingrid Quiles and Eva Gross regarding the poor living conditions in

the Anacostia house are based on the observations made in late September and early October, 2001, when only a few
of the workers residing in these houses contirtadze employed by Respondents (R Br. at 36). However, the fact
remains that the Anacostia house was overcrowded, and statements of Pedro Chavez and Isaac Vasquez confirmed
this testimony (DX 15 at 387; DX 13 41)
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Zylstra also testified that the Anacostia house appeared structurally unsound (Tr. 154). This
testimony was confirmed edro Chavez and Isaac \dasz, who stated that the Anacostia

house was in a very poor condition, infested with rats and cockroaches, had “holes everywhere,”
and appeared abandoned (DX 15 aB36DX 13 at 41).Similarly, as noted belowvihe living
conditions at the Bladensburguse failed to satisfy the minimum standards established by the
housing code (Tr. 4680). Thus, in light of the applicable case law and the facts of this case,
Jones’destimony that the workekluntarily accepted housing as a wage credit is entibled t

little weight (Tr. 70001)**

Furthermore, even if the aforementioned regulatory requirements were met, it would be
wholly inappropriate to allow Respondents a credit towards the minimum wage required under
the contract for either the Bladensburg om8ostia house because no such credit is allowed
where facilities are “furnished in violation of any Federal, State, or local law, ordinance or
prohibition.” 29 C.F.R§ 351.31**° Timothy McNamara, a supervisor of the Code Enforcement
Division of the Bladasburg Police Department, testified that his inspection of the Bladensburg
house on August 16, 2001 revealed several housing code violations (THIO¥86 In
particular, he concluded that the house did not contain smoke detectors or a functional bathroom
and could not reasonably accommodate eight people (TH7@68Also, it is clear that housing
21 or 22*?workers in the Anacostia house through May 5, 28abnstituted a housing code
violation, and thus no wage credit can be given for that perio®%B). Although Jones
testified that approximately eight workersntinued to reside in the Anacostia house after nine
workers were moved to Bladensburg on May 5, 2001, the payroll record shows that in June,
2001, twenty H2B workers continued to be empéxyby Respondents (Tr. 533; DX 5 at@D
and 6568)1** Thus, it appears that eleven workers continued to reside in the Anacostia house,
which, according to several witnesses, had only two bedrooms (and another smaller room that
served as a bedrooffijand tvo bathrooms, was structurally unsound, poorly furnished, and

139 Respondents also claim that they dd intend to “economically deprive” the-2B workers (R Brief at 35).

However, this assertion and Jones’ aforementioned testimony are particularly disingenuous in light of the fact that
Respondents made a significant profit by renting the Anacostia tm@4eworkers during April and May 2001

(DOL Br. at 49; Tr. 68485, RX 30; RX 72; DX 13 at 381; DX 15 at 4041).

140 such facilities are not considered “customarily” furnishiid.

41 McNamara explained that he did not cite Respondents for the cdagovis because he was asked by the

tenants, a representative of the Mexican Embassy, and an attorney from CASA of Maryland to hold off on any
action out of a concern for retaliation against the workers by Respondents (Tr. 470, 473).

142 The evidence suggss that the number of workers living in the Anacostia house during April (and possibly May),
2001 changed from 21 to 22. As noted above, Respondents picked upBR Wotkers on April 4, 2001 (Tr. 411,
543-43), but two of them (Lara Rosando Espinoza Bedro R. Hernandez) left respondents employ after the pay
period ending April 21, 2001, and were replaced with three oth@B Morkers (Jorge Luis Cruz Norberto, Jorge
Luis Castro Hernandez, and Benito Morales Vasquez) (Att. A).

143 Although Jones indicatettiat nine workers were moved to the Bladensburg house on May 5, 2001, both Pedro
Chavez and Isaac Vasquez have stated that they continued to reside in this house until late May or early June, 2001
(Tr. 116; GX 13 at 3911; GX 15 at 411). Respondentsfeied no documentary evidence as to when the purchase
of the Bladensburg home was finalized to support Jones’ testimony that the workers were moved on May 5, 2001.
144 The three F2B workers that were no longer employed by Respondents in June are RosanBefiaoza,

Jaime Lara Espinoza, and Pedro R. Hernandez.

145 According to Isaac Vasquez and Pedro Chavez, the house also had a living room, a dining room and a basement
(DX 15 at 37; DX 13 at 41).
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infested with rats and cockroaches (Tr. 154;-1Z6DX 13 at 4142; DX 15 at 3638).*° All in

all, the evidence strongly suggests that housing eleven (or even eight) employees in that building
constituted a housing code violation. Accordingly, no credit can be given to Respondents for the
expenses they incurred in renting out either the Bladensburg or the Anacostia house28the H
workers.

Finally, DOL is correct in stating that Responddatked to satisfy their burden of
proving that the amounts deducted for rent were reasonable (DOL B¥58);48e generally
Donovan v. New Floridian Hotel, 676 F.2d 468, 475 (1Cir. 1982) (burden of proving
reasonable cost of housing is on emplaydife previously described evidence clearly shows
that the conditions under which the workers were housed were substandard, and rent deductions
made by Respondents from their wages significantly exceeded Respondent&®Rxoa23 4’
The deductions sougbly Respondents for rent will therefore be denied.

b) Deductions for Equipment Damage and Other Miscellaneous Deductions

It is undisputed that Respondents made deductions for equipment damage from the wages
of both H2B and norH-2B employees (DX 5 an@t Tr. 61419, 8568). These deductions
violated the SCA because they do not fall into any of the categories of deductions authorized by
the controlling regulations and had the effect of reducing the wages paid to workers below the
required minimum. 29 €.R. 88 4.167 and 4.168.

Jeffrey Jones also acknowledged that he authorized deductions of $100 from the
paychecks of nine 2B employees after they refused to produce Social Security nuraiveses,
Respondents could, according to Jones, be fined $8tebnternal Revenue Service and $25 by
Paychex for every employee whose Social Security number was not provided (Tr. 619, 622, RX
28 and 29)*® These deductions, like the equipment deductions, must be returned to the
employees because they cut into erngps’ minimum wage and were not authorized by the
regulations.See 29 C.F.R. 88 4.167 and 4.168. Even if a portion of the $100 deductions
authorized by Jones was intended to compensate Respondents for payment of $50 fines to the
IRS, which would arguablfall within the category of “deductions . . . required by law,”
Respondents have never claimed that such fines were in fact assessed and presented no evidence
to that effect. These funds must therefore be repaid by Respondents as part of the back wages
owed to the employees from whom the deductions were made.

A number of other deductions were also made and recorded in the “advances” column of
Respondents’ payroll journal (RX 5 and 6). However, Jones was unable to explain either why
several of these dedimns were made or why they appeared in the “advances” column (Fr. 852
53). Having failed to establish any legitimate basis for these deductions, | find that these
unexplained deductions were inappropriate and must be returned to the employees. ddhe revis

146 Respondents’ claim that the testimony of Ingrid QuilesEwval Gross relates to the time when only a few
residents of the Anacostia house continued to be employed by Respondents is addressed and dismissed above.

147 Furthermore, because Respondents could not properly credit the cost of providing housing hewards t
employees’ wages, they are not entitled to wage credit for the cost of any (€pan@315, RX 33).

148 Although these deductions appear in the payroll records in a column entitled “advances,” Jones acknowledged
that these amounts actually represémteductions (Tr. 846).
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Kelly spreadsheets contain a separate table that summarizes such deductions (Att'® at 23).
Given my earlier finding that the Agency may recover back wages for the period ending October
20, 2003, the Agency’s calculations must be adjusted to exahydgealuctions made after this

date (Att. A at 23, Column F).

6. Expenses as“ Offset” to Back Wages and Benefits.

Respondents claim that “the salary reflected in th@BHvorkers’] . . . paychecks is not
the sole compensation that the employees recetveckuse the workers were provided with
additional compensation in the form of housing and various “facilti®&pp. to DOL Mot. at
4)1! On this basis, Respondents seek to avoid or minimize their liability for back wages under
29 C.F.R. § 4.167, whigbermits employers, under certain circumstances, to include as part of
the applicable minimum wage the reasonable cost or fair value of board, lodging, or other
facilities. Although Respondents did not explicitly make this claim in their-peating brief
this issue warrants consideration in light of the substantial evidence presented at trial concerning

the value of these “facilities*®?

As noted above, the regulations allow employers to credit as part of the applicable
minimum wage (with a correspoing reduction in liability for back wages and benefits) the
reasonable cost or fair value of furnishing employees with board, lodging, or other “facilities” if
such facilities are “customarily furnished to employees, for the convenience of the employees,
not primarily for the benefit of the employer, and the employees’ acceptance of them is voluntary
and uncoerced.?9 C.F.R. § 4.16%eealso 29 C.F.R. 8§ 531.4, 531.30 and 531 &%
generally In re Rob Sweat and Assoc. and Tony and Susan Alamo Christian Found., Inc. 1991
WL 733671. In the present case, | find that Respondents’ liability cannot be offset by the cost or
value of any of the nehousing “facilities” supplied to workers?i.e., free transportation,
utilities, furniture, bed linens, food, ¢long, and household supplies (RX 33, 34, 8iijce
Respondents failed to satisfy the requirements set forth in the relevant regulations and case law.
29 C.F.R. §4.167 and part 531.

First, as noted above, the courts have interpreted the regulatjpssrtid a wage credit
only when an employer furnisheB of its employees performing similar work with the same
benefits™* See Archiev. Grand Cent. P’ ship, Inc., 86 F.Supp.2d &70 (denying wage credit
for counseling services where only those employdeswere homeless or formerly homeless

149 Deductions that appear in the “advances” column are summarized in a table on page 23 of the revised Kelly
spreadsheets.

10 Hereinafter, the term “facilities” is used broadly as it is defined in 29 C.F.R. § 531.32(a) to irmhsitegh

meals, clothing, household effects, utilities, etc.

151 Respondents’ admissions made during the discovery and Jones’ testimony suggested that the only compensation
paid by Respondents to its employees was the hourly rate reflected in the Paycbkkjopayal (DOL Reply to

Opp. at 5; DOL Att. B, Admission No. 35). Thus, their claim now that employees were provided with additional
compensation not reflected in the payroll records seems somewhat disingenuous.

32 |nstead, Respondents discussed thi@ua “benefits” provided to the employees as part of their argument that
they should be relieved from debarment, which is addressed below (R BrieTat 35

133 Eor the reasons discussed in the preceding section of this decision, Respondents may thetiolitsiaility by

any portion of the cost or value of housing provided to #&BHmployees.

1% This requirement fulfills thécustomarily furnished” element of the wage credit test under 29 C.F.R. 531.31.
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were able to partake of these servicem;also Adm'r v. IHS Inc., 93-ARN-1. It is undisputed
that Respondents did not provide all similarly employed workers with such facilities.

Second, the language of thguéations suggests that, as a rule, the “customarily
furnished” requirement is satisfied where the facilities are provided pursuant to an established
policy of which employees are made aware (hence the words “customarily,” “regularly,”
“voluntary,” and “urcoerced”). 29 C.F.R88 4.167 an®31.30. There is no evidence that
Respondents had a policy of taking into account the reasonable cost or value of any of the
aforementioned facilities in calculating the wages paid to 28 kvorkers. In fact, when Jogs
testified as to how he came up with the wage rate for B8 Morkers, he never mentioned
taking into account facilities (Tr. 7634). He also testified thae intended to stop providing
transportation after the first few weeks, but did not indittzde he intended to increase
employees’ wages accordingly (Tr. 564).

In addition, food, clothing, and household supplies were not “customarily” furnished
because they were not furnished “regularly,” as required by the applicable regulation. 29 C.F.R.
§ 531.31. A wage credit is appropriate only when provision of benefits approximates the
regularity and reliability of wage paymentSee generally Cuevasv. Bill Tsagalis, Inc., 500
N.E.2d 1047 (lll. App 2nd Dist. 1986) (denying emplogezdit against mmimum wage
obligationsbased, in part, on the fact thae occupancy of lodging was irregular). Respondents
purchasedlothing and household supplies for the employees on only a few ocgasions
provided food only during the first three and a half kgeef their employment (Tr. 407). These
facilities were thus not provided in any manner which approximates the regularity and reliability
of wage payments.

Furthermore, there is no evidence that th2BAworkers voluntarily accepted as a term of
their enployment these “facilities” as a wage credsee 29 C.F.R. 88 4.167 arisB1.30. Even
those courts that dispute the validity of the “voluntariness” requirement contai@é&Bin30
have recognized that no wage credit should be granted where an enfgileyterat leasinform
the workers that facilities would be provided in lieu of the monetary wageke, e.g., Davis
Bros., Inc. v. Donovan, 700 F.2d 1368, 1371 (IICir. 1983). Similarly, as noted above, several
courts have held that the “voluntagss” requirement is satisfied only where employees
voluntarily (and thus knowingly) accept wage credit as a term of their employevent though
these courts refused to recognize that the employees must be given a choice of receiving all of
their wages ircash). Miller Props.547 F.Supp. at 7890, aff'd Miller Props,, Inc,, 711 F.2d at
49; Marshall, 640 F.2d at 906see also Lopez v. Rodriguez, 668 F.2d at 1380Thus, in the
present case, there is no need to resolve the longstanding debate repgardatiglity of the
“voluntariness” provision, since Respondents do not deserve wage credit under any of the
aforementioned interpretation$the regulation.Respondents never indicated to th@ Bl
workers that their wages would be reduced becauseitilvould be provided in lieu of the
monetary wages (except with regard to the rent deductions discussed above). It is impossible to
accept, let alone accept voluntardgyterm of employment of which one is unawa@eievas, 500
N.E.2d at 105465 (denyirg employemwage credit for lodging provided to employee where it

155 As statedabove, it is unclear to what ertethe debate regarding the validity®%$31.30 affects analysis under
4.167. Howeveras shown belowthere is no need to resolve this issue in the present case as it would not change the
conclusion.

-65-



was not shown that employee understood that lodging expenses would be part of his
compensation package).

As noted above, in a factually similar case, the court found that the employeotwas
entitled to a wage credit because he took advantage of@nglish speaking alien who “had no
other place to live and no choice but to accept food and facilities provided by employer.”
Intraworld Commodities, Corp., 24 W.H. Cases 860 at 133,922. &ymnparison, irdonovan v.

Miller Props., the court approved wage credit and distinguish&#@world on the basis that
Intraworld’s employees were misled when they entered into the employment contract, while in
Donovan the employees weiaformed of the meal credit when they were hired. 547 F.Supp. at
789 (emphasis added). The present case is clearly analodatrsm@r|d, because there is no
evidence that Respondents informed th2BHworkers that transportation, utilities, or any other
“facilities” were being provided in lieu of wages.

Finally, even if all the aforementioned requirements were met, the record fails to provide
a sufficient basis upon which to determine the “reasonable cost” of facilities allegedly furnished
by Respondents to theirorkers. Respondents presented inconclusive evidence regarding the
alleged purchases and value of furnittielothing, bedding, and other household suppiles
(RX 34). 29 C.F.R. §§ 4.167 and 4.168. Furthermore, the record contains no evidence
regardinghow much money was purportedly spent on each employee. Thus, as DOL correctly
states, “the alleged supplies provided to th2BHemployees cannot be allocated, and the
Respondents should not be allowed to credit such alleged purchases to the empbyess’ w
(DOL Br. at 18).

B. Debar ment.

The standards for debarment differ under the SCA and the CWHSSA. According to the
CWHSSA, the burden is on DOL to justify debarment by showing that the violations were
“aggravated or willful.” 29 C.F.R. § 5.13(a By contrast, under the SCA, debarment is
presumed once violations of that Act have been found, unless the violator is able to establish the
existence of “unusual circumstances” that warrant relief from this sanction. 29 C.F.R. § 4.188(a)
and (b). The two Acts also impose different debarment sanctiorihe SCA prescribes
debarment for three years, without modification, while a contractor debarred under the
CWHSSA is ineligible for government contracts for a period “not to exceed” three years, 29
C.F.R §8 5.12(a)(1), and may petition for relief from debarment after six months. 29 C.F.R.
§5.12(c). In the present case, analysis under the CWHSSA is unnecessary because, as explained

1% To prove the value of furniture, Respondented an inventory prepared by Jones, photographs of mattresses
and bed frames, and photographs of certain rooms in the two houses occupied-2Btheiders (RX 34, 61).

13" Respondents offered into evidence a store receipt reflecting a purchase df‘eeusehold” items for a total

sum of $44.47 (RX 35 at 0813), and Lawn Restoration’s credit card statement showing a $165.02 purchase made in
Wal-Mart on May 28, 2001 with a handwritten notation “clothes for H2B” next to it. This evidence, however, does
not prove that these purchases were intended for+{2B torkers, and only ¥B workers.

138 “Where as here, the employer has not requested a § 531 determination of ‘reasonable cost’ of ‘facilities,” and the
Administrator has made no determination, amgtre the record contains only employer’s unsubstantiated cost
estimates . . . employer’s burden has not been satisfiad€ Rob Sweat and Assoc. and Tony and Susan Alamo

Christian Found., Inc. 1991 WL 733671.
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below, Respondents are subject to debarment under the SCA, whichbaesor automatic
threeyear period of debarment.

The debarment provision of the SCA states:

The Comptroller General is directed to distribute a list to all agencies of the
Government giving the names of persons or firms that the Federal agencies or the
Secretary have found to have violated this chapter. Unless the Secretary
otherwise recommends because of unusual circumstances, no contract of the
United States shall be awarded to the persons or firms appearing on this list or to
any firm, corporation, pénership, or association in which such persons or firms
have a substantial interest until three years have elapsed from the date of
publication of the list containing the name of such persons or firms. Where the
Secretary does not otherwise recommendbge of unusual circumstances, he
shall, not later than ninety days after a hearing examiner has made a finding of a
violation of this chapter, forward to the Comptroller General the name of the
individual or firm found to have violated the provisionstugtchapter.

41 U.S.C. § 354(a). As noted above, debarment is presumed whenever there is a finding of
violations under the Act unless the contractor is able to show the existence of “unusual
circumstances.” 29 C.F.R. 88 4.188%aj (b);see Hugo Reforestation, Inc., ARB No. 99003,

ALJ No. 1997SCA-20 (ARB Apr. 30, 2001)A to Z Maintenance, 710 F. Supp. 853, 855

(D.D.C. 1989). “The debarment of contractors is the norm, not the exception, and only the most
compelling of justifications should relieweviolating contractor from that sanctionSec’'y of

Labor v. Glaude, ARB No. 98081, ALJ No. 19955CA-38, slip op. at & (ARB Nov. 24, 1999)
(quotingVigilantes v. Adm'r of Wage and Hour Div., 968 F.2d 1412, 1418¥Tir. 1992).

Theterm “unusual kcumstancesis not statutorily definedandany determination with
respect theretbmust be made on a calsg case basis in accordance with the paréictdcts
present.” 29 C.F.R. 4.188(b)(1) Neither ignorance of the SCA’s requirements nor neglgenc
e.g., failure to read and become familiar with the terms of the contract, are sufficient to
demonstrate unusual circumstancgee 29 C.F.R. § 4.188(b)(1) and (b)(6tegrated Res.
Mgmt, Inc., ARB No. 99119, ALJ No. 1997SCA-14 (ARB June 27, 2002)Similarly, the lack
of a history of noncompliance is insufficient to establish unusual circumstafsee.g.,
Jernigan’s Backhoe and Loader, Case No. 8&6CA-9 (Dep. Sec'y. May 16, 1991) (finding of
unusual circumstances does not turn solely on thenabsof culpable conduct, but must take
into accountinter alia, history of similar violations and compliance history, cooperation,
payment of monies due, and assurances of future compliance).

The determination as to whether unusual circumstances®gisverned by a threeart
test. 29 C.F.R. 8.188(b)(3)(i}(ii); Hugo Reforestation, Inc., supra. Under part one, the
contractor must establish that the violations were not willful, deliberate, aggravated in nature, or
the result of “culpable” conduét® and must also demonstrate an absence of a history of similar,

139 «Culpable conduct” is defined in thegulation to include culpable neglect to ascertain whether practices are in
violation, culpable disregard of whether the contractor was in violation, or culpable failure to comply with record
keeping requirements. 29 C.F.R. § 4.188(b)(3)(i).
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repeated, or serious violations of the SCA. 29 C.F.R. § 4.188(b)(3)(i). Under part two of the
test, the contractor must show a “good compliance history, cooperation in the investigation,
repayment of moneys due, and sufficient assurances of future compliance.” 29 C.F.R.
§4.188(b)(3)(ii). Finally, under part three, a variety of factors must be considered, including any
prior investigations for violations of the Act, recordkeeping violaiahich impeded the
investigation, the existence of a “bona fide legal issue,” the contractor’s efforts to ensure
compliance, the nature, extent, and seriousness of any violations (including the impact on
employees), and whether the amount due was proipaity 29 C.F.R. § 4.188(b)(3)(ii). Itis

“the violator of the Act [who] has the burden of establishing the existence of unusual
circumstances to warrant relief from the debarment sanction.” 29 C.F.R. § 4.188(b)(1).

Respondents, as explained below,éhtailed to meet their burden of demonstrating
“unusual circumstances” under any of the three parts of the SCA debarment test.

1. Part | of the SCA Debar ment Test.

The evidence of record convincingly proves that Respondents’ SCA violations were
willful, deliberate, aggravated in nature, and the result of culpable conduct. For example, as
DOL correctly notesRespondents deliberatethose to underpayorkers beginning July 5,

2001 when thewdopeda policy thaemployeesvould be paid foronly 15 minuts of work at

the beginning and end of each shift to load and unload equipragatdless of how long the
work actually took. Respondents’ policy also provided thairkers would not be compensated
for travel time between the shop and worksitEspite te fact that such time is clearly
compensable The record in this case establishes that the amount of time spent by workers
loading and unloading equipment, and traveling to and from the D.C. parks and recreational
centers at which they worked, routinelyceeded the time for which these workers were paid
under the policy adopted on July 5, 2681.

| note that, despite my prior ruling to the contr&®gspondents continue to describe the
July 3, 2001 memorandum as a “fraud” which has never been authexhtiéd Br. at 36. As
stated above, | determined for a variety of reasons that this memorandum is what it purports to
be,i.e,, a memorandum from Jones to Lawn Restoration workers. For exarhpeettve
memorandum does not contdiones’sactual signatre, his name and title are reflected therein
as the person who authored it. In addition, although the format of the memorandum differs
somewhat from other memoranda of record, Respondents have admittedly used memoranda in
various formats to communicatativtheir workers, and the contents of the July 3, 2001
memorandum demonstrate that its author hadtmsid knowledge of Respondents’ business
operations. Furthermore, the testimony and statements made by Respondents’ employees
confirm that the policyet forth in the memorandum was in fact implemented, and both Pedro
Chavezs diary and Respondents’ own signsheets reflect changes after July 5, 2001 consistent
with the new policy described in the memorandum. Finally, and most significantly, Jones not
only did not deny the existence of the memorandum when Investigator Zylstra questioned him
during their October 2001 meeting at Respondents’ office, he acknowledged the change in policy
reflected therein and explained that it was meant to deter ineffigserof time by the workers

10 The evidene similarly reflects other instances of Respondents’ choosing not pay workers for time worked as
well, e.g., time spent by F2B workers on April 5 and 6, 2001 in training and orientation.
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while loading equipment. | thus have no doubt that the memorandum is in fact a genuine
business record of Lawn Restoration, that Respondents’ change in policy was deliberate, and that
this change in policy clearly resultedthre underpayment of compensation to Lawn Restoration
workers.

| also find that Jeffreyones’sstatements that he was unaware of the wage and benefits
requirements of the contract when he met with Investigator Zylstra in October 2001 are not
credible. While Jones asserts that the $8.00 rate he chose to pay workers performing services
under the contract was based on an advertisement he saw in the Washington Post and a
conversation he had with the president of Amigos, the evidence of record clearlylmstnés
testimony. Jones testified at the formal hearing as follows:

Q Mr. Jones, how did you determine what hourly wage to pay your
H-2B workers in the year 20017?

| had a—
Speak up.
| had a conversation with the grdent of Amigos, Bill Winfield.

And tell the Court again what Amigos is?

> O >» O >

Amigos is the agency that sent the2B guys to me. The reason |
had this conversation was because | had read in the Washington
Post a- an ad for other 2B employees to coeto the

Washington area for $7.24. So | spoke to Bob Winfield and |
asked, why am | paying 9.05 and others are paying 7.24? He in
turn said a reasonable rate is 7.24 in your area. | wouldn't pay
these guys $7.24. | would pay them around $8. So thlagee |

got that $8 from.

(Tr. 70304). AlthoughJones’'sestimony suggests his conversation with Amigos occurred when

he first arranged to hire the 232B employees who arrived in Washington, D.C. on April 4,

2001, and that he decidatithat time to pay the H2B workers $8.00 per hour based on his

telephone conversation, correspondence to Jones from Amigos makes clear that was not the case.
In a September 26, 2001 letter to Jones from Anita Cruz, a Case Manager at Amigos, he was
informed that:

[T]he prevailing wage in your area went from $9.05 to $7.24. . . . Please keep in
mind that new workers hired during the 2002 season will need to get paid starting
at $8.00 an hour. All returning workers must get paid at their current rate.

(RX 24). Jones wathus informed in September that the prevailing wage for 2001 was

$9.05 per hour, that wage was being reduced for the 2002 season, and he could pay new
workers hired for the 2002 season a wage of $8.00 per hour. However, Respondents’
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payroll records makelear that Jones had been paying hidBAworkers $8.00 per hour

from their first day of work in April 2001, so he obviously did not decide on that rate
based on the conversation he had with Amigos in September 28§%.g., DX 5 at 24

98. Furthermar, the Amigos letter notes that the prevailing wage was reduced from
$9.05 per hour but that “[a]tieturning workeranust get paid at their current rated.,

$9.05 per hour].” (RX 24) (italics added). Thus, Jones knew that he could not reduce the
rateto $8.00 per hour for any workers who were subject to the prior prevailing wage rate,
and his testimony at the hearing that he decided to pay-#iwbrkers $8.00 per hour

based on his conversation with Amigos is obviously untrue.

| also find thatlores’sstatements that D.C. contracting officers knew he was
paying workers less than the required wage rate are simply not credible. These
contracting officers, who were undoubtedly faarilwith the wage and benefits
provisions of the contract they wergnainistering, have an obligation to ensure that
government contractors, such as Lawn Restoration, comply with all contract
requirements. It is inconceivable to me that they would simply ignore a statement by
Jones that he was paying workers less thaprieailing minimum wage and acquiesce
in such conduct®® In addition, although Jones could have called one or more of the D.C.
officials with whom he allegedly spoke as witnesses in this case to confirm his assertions,
he did not do so. This lack of evittee to support his statements strongly suggests that
no such evidence existSee, e.g., United States v. Wilson, supra, 322 F.3d at 364
United Auto Workersv. NLRB, supra, 459 F.2d at 1336.

With respect to whether Respondents engaged in aggravatggaiole conduct, DOL
asserts, and | agree, that Jones grossly overcharge@Bdrkers for rent on the Anacostia
and Bladensburg houses and improperly deducted $900.00 from their paychecks for potential
“fines” which were, based on the evidence befoes never paid.

While Jones’sexpenses for April and May 2001 relating to the Anacostia house were
only $2,865.68, he collected in rent a total of $7,350.00 from tB8 Morkers residing there.
Jones thus realized a profit of $4,484.32 for those twatihscalone. In light of the fact that the
Anacostia house was clearly overcrowdaaller furnishedand in very poor condition, as
confirmed by the testimony of DOL investigators and statements of-&i \Workers who
resided there, the profit made by @sron rent is unconscionable.

Similarly, Respondents collected $1,750.00 in rent from t@Bhivorkers residing in the
Bladensburg house in June 2001, whibaes’sexpenses for that residence totaled only
$1,070.00. He thus realized a profit of $6800d the Bladensburg house for the month of June
2001. While this house was, according to Investigator Zylstra, in much better condition than the
Anacostia house, Officer McNamara of the Bladensburg Police Depardetentiined that the

81 Even ifl accepted Jones’ statementsrag, Respondents woulcbhbe relieved of their liability for violating the
subject contract sinceraere perceived “approval by silence” or “failure to alert” does not give rise to estoppel and
does not constitute grounds for detrimental relia@min'r v. HIS, 93-ARN-1 (ALJ Mar. 18, 1996).
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house was overcra¥ed, contained no smoke detectors, and had only one functionat%oilet.
The rent charged and profit realized by Jonesewinder these circumstances, also excessive.

Finally, with respect to the $900.00 withheld from workers’ paychecks becausedhey di
not have Social Security numbers, Respondents failed to introduce any evidence that the funds
withheld were ever used to pay “fines” imposed either by Pachex, Inc. or by the IRS. Even if
those fines had in fact been imposed, the total fine per workddwave been only $75.00
versus the $100.00 actually withheld. In either event, Respondents improperly profited from
these deductions to the detriment of their workers.

After observing Jones during the course of the werl hearing in this case, lisi@g to
his hearing testimony, reviewing various records maintained by his bgjsanesreviewing his
prior deposition testimony, | have no doubt that Jones is an astute businessman who, at the time
of the investigation, was well aware of his obligationgler the D.C. contract. His testimony to
the contrary is simply not credible. Furthermore, evaoifes’'sassertionsveretruthful, neither
simple negligence nor ignorance of the law, as noted above, constitutes “unusual circumstances”
which would prelude debarmentSee29 C.F.R. 8.188(b)(1) and (b)(6). In fact, where, as
here, the SCA requirements are plain from the face of the contract, the contractor is “at least
culpably negligent in failing to read and perform ther8eé Integrated Res. Mgmt, Inc., ARB
No. 99119, ALJ No. 1997SCA-14 (ARB June 27, 2002). The regulations specifically state that
such ‘tulpable neglect to ascertain whether practices are in violation” constitutes sufficiently
aggravated conduct to preclude relief from debarm2atC.F.R. §.188(b)(3)(i).

This evidence taken together establishes that the aforementioned violations were the
product of Respondents’ willful, deliberate, and culpable conduct, and consequently,
Respondents have failed to establish “unusual ciramss” under part one of the debarment
test.

2. Part Il of the SCA Debarment Test.

Although their failure to meet Part | of the “unusual circumstances” test would alone be
sufficient to order debarment, | further find, as explained below, that Réspits have not
established either that they cooperated in DOL'’s investigation of this matter, or that they repaid
moneys due covered employees for back wages and benefits. Respondents have thus failed to
meetthe second part of the debarment test as well

During the investigation, Jones failed to produce time and attendance records requested
by Investigator Zylstra, as well as the names, addresses, and social security numbers of
Respondents’ nehl-2B workers. Although Jones denied this, | find hisestents are not
credible in light of the various false and inconsistent statements contained in the record before
me. In particular, as discussed above, Jones falsely claimed ignorance of the wage rate required

182 Officer McNamaradescribed the house as a “one story, single family home, three bedrooms, one bath, living
room, dining room, kitchen and basement” (Tr. 4@8% further testifiedhat thehouse containedllbeds (some
located in closatand the basement), but most mattresses were placed on the floor and one mattress was on a
makeshift tweby-four frame (Tr. 469). The building contained no smoke detectors, and the only toilet in the
residence was not functional at the time of his inspe¢Tr. 469)
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by the contract, denied issuing the July )2 memorandum, and asserteating discoveryhat

he was not authorized to issue checks on behalf of Lawn Restoration. He also admitted making a
false statement in a letter to an official of the Maryland state government, in which he averred
that he hasho employees working in that state (DX 36), denied the existence of an employee
manual despite contrary language in a March 28, 2001 letter to a new employee (RX 70), and
claimed ignorance of the fringe benefits requirements of the contract in contrattctio

Respondents’ own “draft” employee manual (Tr.-033 67071, 873; RX 70, DX 38; DX 70).

The only evidence other thdones’sestimony offered by Respondents to contradict
Zylstra regardinglones’dailure to produce time and attendance recwdse testimony of
Jones’ssister, Marva Ray. According to Ray, she was present at Respondents’ office during
Zylstra’s visit in October 2001 and observed Jones prepare and offer Lawn Restoration’s time
sheets to Zylstra (Tr. 3988, 40102). However, find Ray’s testimony is less credible than that
of Investigator Zylstra. As note above, Respondents indicated during the hearing their intention
to submit Ray’s documentation regarding an alleged medical appointment as proof that she
visited Respondentsffice on the same day that Zylstra appeared tHestead, Respondents
submitted on March 6, 2003 a declaration executed by Ray noting she was unable to locate any
such documentation and had in fact been mistaken as to the date of her doctor’s appointm
Declaration of Marva Rayt§ 2. Ray clearly implied at the hearing that she remembered the
event because of her medical appointment that same day. She testified that she had been at Lawn
Restoration’s office in October 2001 becauslkdd physical therapy that morning, so | just
stopped past my brotHsrshop. . . | was out on sick leave, and | stopped past his shop on my
way home.” (Tr. 395). She not only could not produce any records relating to the medical
appointment, bt did not produce any records reflecting that she had been on sick leave from her
place of employment at that time.

With respect to contact information for neh2B employees, other thaones’s
testimony, Respondents’ only evidence that they providesames, addresses, and Social
Security numbers for neH-2B employees to DOL is a sheet of paper containing this
information reflecting a date of October 19, 2001 (RX 13). However, this document bears
markings indicating that it was transmitted to thgeeAcy via facsimile on April 12, 2002, and
thus does not corroborate Respondents’ assertion that Jones supplied the information at the time
of the investigation. On the contrary, according to Investigator Zylstra, the first time this
document was ever pitaced by Respondents waséll after’ hereferredthe case to the district
office level, which would have bemome time after November 14, 2001 (Tr. 28Rhave no
reason to doubt Investigator Zylstra’s testimony. It is highlikeht that Zylstra, an
investigator with many years of experience, would not request, or would ignore if offered,
contact information for all employees since such information would clearly be important to his
investigation. Based on the foregoing, | fittlat Respondents have thus failed to carry their
burden of proving cooperation in DOL’s investigation.

Part two of the debarment test also requires a contractor to repay any back wages and
benefits owed employees which are uncovered during the inaistig To date, Respondents
have not paiény back wages or benefits owed to their employees, even though Jones was aware
of the abovedescribed violations at the latest in October, 2001. The question of Respondents’
liability for violations of the SCA &s never been seriously disputed and in fact was resolved in
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my January 27, 2003 summary judgment order. While it is true that Respondents have
repeatedly challenged the accuracy of the Agency’s back wage computations, the deficiencies in
DOL'’s calculatiois do not justify Respondents’ failure to repay wages or fringe benefits over
which there is no disput&® Furthermore, any discrepancies in DOL’s computations of wages

and benefits resulting from violations of the SCA were at least in part caused bydReagpb
recordkeeping violations (hence Zylstra’s initial attempt to reconstruct all the workers’ hours
based on Pedro Chavediary) and their failure to produce information which might have

allowed for more accurate findings.

Having failed to cooperatwith DOL during the course of its investigation, or to repay
any wages or fringe benefits resulting from violations of the SCA, Respondents do not meet the
“unusual circumstances” requirement under Part Il of the debarment test. This lack of proof by
Respondents, as previously noted with respect to the Part | requirements, would alone justify
debarment.

3. Part 1l of the SCA Debarment Test.

With respect to Part Il of the debarment test, | find that Respondents have committed
recordkeeping violationwhich impeded the investigation. | also find that Respondent’s liability
was not dependent on resolution of a bona fide legal issue of doubtful certainty, the violations in
this case have had a serious and extensive impact on unpaid employees, anddue shese
workers have been patdpromptly or otherwise — by Respondents.

As noted previously, contractors are required to maintain the records enumerated in the
regulations for three years from the completion of the work and to make them available for
inspection and transcription bythorized representatives of DOL. 29 C.F.R. § 4.6(g); 29 C.F.R.

8§ 4.185;secealso 29 C.F.R. 8§ 4.6(g)(2)(3). It is undeniable tRatspondents violated these
requirements in that they failed to maintain records which segregated contract workers from non
contract workers, or which identified work performed by individual workers as either contract or
nontcontract work. Similarly, as described above, Respondents were less than forthcoming in
making what records they had available to investigators for inspeatid transcription. As a

result, DOL investigators were forced to rely on interviews of workers and inadequate records in
an attempt to determine the nature and extent of any violations of the SCA. The time and
expense required to complete DOL’s invgation would undoubtedly have been less substantial
had Respondents maintained and produced the records required by the regulations. The
Agency’s investigation was thus clearly impeded as a result of Respondents’ recordkeeping
violations.

In addition,there has never been any real dispute over Respondents’ liability based on a
“bona fide legal issue of doubtful certainty.” 29 C.F.R. § 4.188(b)(3)(ii). Liability for SCA

183 For example, Respondents have never disputed that all of t2@nibrkers performed work under the contract,

were paid less than the minimum wage of $9.05 per hour, received no fringe benefits, and received overtime pay for
time exceedig 80 hours during any twaeek period instead of time exceeding 40 hours during any one workweek.
Respondents could have, but chose not to, calculate the back wages and benefits due each of these workers based on
the undisputed hours reflected in Respmtts payroll and time and attendance records without being denied the
opportunity to challenge additional compensation requested by DOL for other work.
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violations was, as noted above, determined this past January in an order @@itisgnotion

for partial summary judgment based on the undisputed material facts then before me. The issues
which Respondents have disputed since then, for the most part, are simply factual issues, such as
when work under the contract began and ended;hwémployees performed work under the

contract, and whether various workers were compensated for all hours they worked.
Respondents’ pursuit of these issues does not justify their failure to pay workers for the wages
and benefits to which they were clgaentitled®*

Furthermore, the violations in this case are serious and extensive, and have affected
virtually all of Respondents’ employees throughout the peviacth 14, 2001 through October
20, 2001 during which contractlated work was being performedlthough the final dollar
amount due Respondents’ workers has yet to be finally calculated, the total amount of back
wages and benefits due each worker will undoubtedly be significant, especially fethe H
workers, most if not all of whom came togltountry from Mexico because they were
economically disadvantaged and had every reason to believe they would be treated honestly and
fairly by their American employer. Instead, they were placed in substandard and overcrowded
housing, for which they pai@n exorbitant amount of rent, and were paid substantially less in
wages and benefits than what Respondents’ knew they were obligated to pay under the D.C.
service contract. None of these workers have yet been paid any moneys owed them by
Respondents, anthdoubtedly some of them may never receive such funds because they have
returned to Mexico and may no longer be located. Respondents’ SCA violations hehexdtius
serious and extensive impact on unpaid employees.

Based on all the foregoing, | find tleeis thus nothing under Part Ill, indeed under any
one of the three parts of the debarment test, which would warrant a finding of “unusual
circumstances” to preclude debarment under the SCA. Debarment of Respondents will thus be
imposed as ordered below.

C. Pre udgment | nterest.

While neither the SCA nor CWHSSA contain provisions for the recovery of prejudgment
interest, courts have awarded prejudgment interest to employees who have prevailed on their
claims for SCA violations.See United States v. Powers Bldg. Maintenance, 336 F.Supp. 8-23
(W.D. Okla. 1972)National Electro-Coating, Inc. v. Brock, 109 Labor Cases (CCH) 35,106,
1988 WL 125784 (N.D. Ohio 1988) (upholding an award of prejudgment interest on SCA back
wages)see also Rodgers v. United Sates, 332 U.S. 371, 3734 (1974) (where a statute lacks an
interest provision, the purpose of the statute and the nature of the award determine whether
interest can be awardedpnasmuch as it is within my discretion to do so, | grant DOL’s request
tha prejudgment interest be awarded in this case on all back wages owed to Respondents’
employees in an amount consistent with the findings set forth above. A grant of prejudgment
interest will allow the employees to be fully compensated for the delag patyment of wages.
Interest is to be calculated from the moment when the violations began (March 14, 2001) and
will continue to accrue until a judgment is issued in this case. Furthermore, the interest shall be

184 Jones’ testimony that he would have quickly corrected any violations had he only been contadetedtirire
work was being performed under the contract (Tr-886Y4 is belied by the fact that he has yet to regmgpback
wages or benefits to workers who are undeniably covered by the D.C. contract.
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compounded annuallySee Robinson v. SE. Pa. Transp. Auth., 1993 WL 126449, *4 (E.D. Pa.
1993). However, because “the extent of the sum awarded [in prejudgment interests is] within the
trial court’s discretion,’l find it is appropriate that, before computing the amount of prejudgment
interestwhich is owed, DOL must deduttte $89,871.32hat was withheld by the Agenésom
unpaid fundowedRespondents under the contrfrotn the total amount of back wages due
Robinson, 1993 WL 126449 at *4 (E.D. Pa. 1993). My decigio®xclude this amourirom the
prejudgment interest computatiossased on the fact that D@lashad control of these funds
since April or May 2002nd chosgfor whatever reasomg place tis money in a nofinterest

bearing account (DOL Br. at 69)n support of its recgest for prejudgment interest on these

funds, the Agency simply states that Hgg]fact that the Department of Labor requested
withholding of contract funds does not preclude the Court from awarding prejudgment interest,
because the purpose of awardingrese is to fully compensate the employeébid. DOL does

not, however, explain why the withheld funds could not have been placed in an-bézn@st
account, or why employees to whom back wages are owed would not be fully congpeasate
that been doe. It would thus be inappropriate to assess against Respondents prejudgment
interest on the $89,971.32 in contract funds which were withheld by DOL.

Respondents also dispute the Agency’s use of the rate applied by the IRS to income tax
underpayments fahe purpose of calculating prejudgment interest in this cadér(Rt 34).
However, this is DOL’s standard method for calculating prejudgment interest, and the use of the
IRS interest rate has been validated by the court860651, 375)'° EEOC v. County of Erie,
751 F.2d 79 (2nd Cir. 1984) (upholding award of prejudgment interest at adjusted prime rate
used by IRS for tax underpayments on amounts recovered as back wages under FLSA and Equal
Pay Act)®® Powers Bldg. Maintenance Co., 336 F.Supp. 823 (awarding prejudgment interest
at IRS rate on amounts recovered for SCA violatiohrs)County of Erie, the court stated that it
was “well within the discretion of the district court” to order that this rate be used to calculated
prejudgment interest ‘sce the goal of a suit under the FLSA . . . is to make whole the victims of
the unlawful underpayment of wages, and since the adjusted prime rate has been adopted as a
good indicator of the value of the use of money31 F.2d aB2.

Respondents furthassert that “[tlhe Agency’s seizure of Respondents [funds] without
affording Respondents’ a prior hearing before a neutral fact finder was a violation of
Respondents’ due process”. ([B. at 34). However, the applicable regulation expressly
authorizes a w#hholding of funds “prior to the institution of administrative proceedings by the
Secretary.” 29 C.F.R. 8§ 4.187(a). Furthermore, Respondents’ assertion is misplaced in light of
the Supreme Court’s recent determination that withholding of contract fonasige violations

185 Respondents also question the fact that whiledhised Kelly spreadsheet contains a higher total amount of

back wages than DOL'’s previous computations, it indicates a higher dollar amount for prejudgment interest (DX 24;
Att. A). DOL correctly explained that “because interest accrues daily, the aofanterest would necessarily

increase from the date of the last spreadsheets . . . and will continue to accrue until a judgment is issued” (DOL Br.
21-22).

186 As this court explained, “[t|he adjusted prime rate, established periodically by the Seaféherfreasury, is
equivalent to ‘the average predominant prime rate quoted by commercial banks to large businesses, as determined
by the Board of Governors of the Federal Reserve System. 26 UGCZ1®). It is the rate to be ‘paid by

taxpayers on tax deficiencies . . . and was established by Congress for use by the [HRE]26 U.S.C. $621.

Although this decision was made under the FLSA, the courts have adopted the rationale ahy@ietd $A cases

in resolving prgudgment interest issues under the SEdwers Bldg. Maintenance Co., 336 F.Supp. at 823.
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does not constitute a due process violatigee Lujan v. G&G Fire Sorinklers, Inc., 532 U.S.

189 (2001). The Court held that an employer being sued for violations of Calgdbanas

Bacon Act was not denied due process becausddhée provided the employer sufficient
opportunity to pursue its claim for the return of the funds, while the disputed funds were being
withheld by the governmentd. at 195. The Court assumed, without deciding, that the
employer had a protectableoperty interest, but noted that the employer had not been deprived
of a present entitlement to contract payments, but only of the funds that were subject to a dispute
as to their proper ownership between the employer and the state alleging statutoonsidiat

at 196. The Court concluded that the employer’s claim for payment could be adequately
protected by an administrative proceeding similar to an ordinary bofamntract suit.lbid.

The same rationale justifies the withholding of Respondémtsls in this case.

Finally, Respondents claim that it is not appropriate for the Agency to retain any back
wages due employees who cannot be located for payment. This claim, however, is contrary to
the law. The SCA expressly authorizes the governnteméetain such funds and states that “any
sum not paid to an employee because of inability to do so within 3 years shall be covered into the
Treasury of the United StatesSe 41 U.S.C. 854; 29 C.F.R. 8.187 (c);see also Amer.

Waste Removal Co. v. Donovan, 748 F.2d 1406, 1410 (10th Cir. 1984) (holding that an award of
back wages to unnamed employees who could not be located did not constitute a penalty or fine
and had to be paid to the U.S. Treasury in order to effectuate the purpose of the S@GAIhe'h

law prevents employers from deriving a benefit from delaying payments, and this rationale is
applicable to Respondents’ case.

V. CONCLUSION

It has never been disputed by Respondents thattkdiable for back wages and
benefits owed certaiof their employees for services performed under the contract which gave
rise to this litigation. Respondents do not deny, and the evidence convirnriogdg that
workers were not paid at the applicable minimum wage, were not prowvittetinge benetis
required by the contract, and were not adegjyatompensated for overtime and holidays
worked Yet despite thir acknowledgement of liability, and the overwhelming evidesfdbeir
SCA and CWHSSAviolations, Respondents have chosen to challenggallytevery aspect of
the Agency’s cas&om the timeDOL’s complaint was originally filed up through theparties’
filing of their posthearing briefs In doing soRespondents haweaused the expenditure of
substantial governmental resouragslayed bunhot avoided debarment, increased the amount of
prejudgment interest they are now obligated to pagundoubtedly incurred significant legal
fees and expensasnuch of which could have been avoided had they chosen a differentippath.
is, of course, Rg@ndentsabsoluteaight to put the government to its burden of prodaving
done soit is now time for them taake full restitution to their underpaid employees.
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ORDER
WHEREFORE, IT IS HEREBY ORDERED THAT:

1. The Agency shall calculate back wagnd benefits owed by Respondents to their
coveredH-2B and norH-2B workers for the period beginning March 14, 2001 and ending
October 20, 200based on the findings set forth in Section IV. A. of this decision and.order

2. The Agency shall also agputethe total prejudgment interest owed by Respondents
up to the date of this decision and ordensistent with my findings in Section IV. C. of this
decision and order

3. The Agencyshall thereafter prepare and serve on Respondents, not latdrittyan t
days from the date of this decision and order, revised spreadsheets reflectageis benefits,
and prejudgment interesbmputations with respect to each of the cover&Brand norH-2B
workers identified in this decision and order.

4. Within fifteen days of receipt of the revised spreadsh&stspondents shall meet with
the Agency'’s representatives regarding any perceived errors in DOL’s revised computations and
shallmake a goodaith effort to resolve any disputes with respect theretdlowimg such
meeting, if there are no disputes either with respect to the accuracy of DOL’s computations or
whether such computations comport with my findings in Sections nAC. of this decision
and order, the Agency shall file with the court thased spreadsheets so that a supplemental
decision and order awarding back wages, benefits, and prejudgment im&ydst issued.

5. In the event the parties are unable to resayadlispute with respect to DOL’s
computationsRespondents shall submaithin fifteen days of the meeting described in
paragraph 4 above written objections to the Agency’s computations specifically describing why
particular computations do not comport with the findings contained in Sections IV A. and C. of
thisdecision anarder or why those computations are otherwise in error. Alternativihin
five business days of the meeting described in paragraph 4 abeyarties may contact my
law clerk, Ms. Yelena Zaslavskaya, to arrange a conference with me to the extdedithe
such a conference woulelad to the resolution of any disputed computations.

6. Based on my findings contained in Section IV. B. above, there is no basis for

recommending that the Secretary exclude Respondents from the ineligibility listSeudien
5(c) of the SCA.

P

STEPHEN L. PURCELL
Administrative Law Judge

Washington, D.C.
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